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I. STATEMENT
1. On October 2, 2006, Public Service Company of Colorado (Public Service) filed its Application for an Order Approving its Solar Energy Purchase Agreement with Sun E Alamosa1, LLC, dated September 1, 2006 (Application).  The Application commenced this docket.

2. Public Service, Staff of the Colorado Public Utilities Commission (Staff), Mr. Sol Shapiro, the Colorado Office of Consumer Counsel (OCC), Ratepayers United of Colorado, SunEdison, LLC, and Colorado Solar Energy Industry Association are the only parties to this docket.  See Decision C06-1255 and the Application.

3. During the Commission’s Weekly Meeting held on November 1, 2006, the Commission referred the Application to an administrative law judge for hearing or disposition.  An order formally memorializing the referral will be forthcoming.  

4. The expedited nature of this proceeding, as contemplated by Rule 3655(c) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3, necessitates prompt action to move the case forward in the most expeditious manner possible.  Accordingly, matters addressed herein may be revisited or modified to addresses matters in the forthcoming decision that are not yet known.

A. Motion for Extraordinary Protection

5. On October 2, 2006, Public Service filed its Motion for Extraordinary Protection of Bid Information.  No response has been filed to this motion.  By the motion, Public Service requests that the Commission enter a protective order affording extraordinary protection with respect to Highly Confidential Attachments 3 and 4 to Exhibit MM-1, an exhibit in the Direct Testimony and Exhibits sponsored by Public Service witness Mark McGree, filed October 2, 2006.

6. Both of these Highly Confidential Attachments relate to the bids received by Public Service in response to its 2006 Requests for Proposals for Alamosa Central Solar Electric Energy Resources, released March 31, 2006.  Highly Confidential Attachment 3 summarizes the eleven bids received by the Company, including the proposed solar technology and the proposed pricing.  Highly Confidential Attachment 4 shows Public Service's evaluation of the eleven bids based upon their pricing. 

7. Public Service notes that many aspects of the winning bid are available to the public, but that the information sought to be protected will preserve the confidentiality of losing bids and the evaluation thereof.

8. Public Service seeks to restrict distribution of the subject information to the Commission, Staff, OCC, and the respective attorneys general representing the Commission and these parties.

9. Public Service argues that the Commission has routinely granted extraordinary protection for losing bids that have been submitted in competitive solicitations. Such protections ultimately preserve the integrity of the competitive bid process for the benefit of Public Service and its customers.  Finally, it is argued that making the highly confidential information available subject to extraordinary protections strikes an appropriate balance between 1) the need for regulatory disclosure of the bids so that the Company's selection can be reviewed and 2) the need to protect the bid process itself from taint. By giving access to members of the Staff and the OCC, Public Service contends that the information can be adequately reviewed and commented upon as to concerns regarding selection of the winning bid.

10. The Commission has previously granted extraordinary protection, in the form requested by this Motion, for bid information from "losing bids," on the assumption that a generation project that fails to win a contract this time around could be rebid into a subsequent solicitation. See, e.g., Commission Decision No. C06-0046 (January 23, 2006).

11. Good cause having been demonstrated, the motion will be granted.  The information described in the Motion, when the information is filed in or with testimony in this docket and when the information is produced in response to discovery in this docket, will be afforded the following extraordinary protection:  the information will be made available only to Commissioners, the ALJs, Commission Advisory Staff, Commission Litigation Staff, the OCC, and legal counsel for these groups.  

12. In granting the Motion, no determination is made that the material is, in fact, confidential.  

B. Second Motion for Extraordinary Protection of Bid Information

13. On October 24, 2006, Public Service filed its Second Motion for Extraordinary Protection of Bid Information.  No response has been filed to this motion.  In light of the similarity of information underlying the motion, and the expedited nature of the proceeding, the ALJ will sua sponte shorten response time to the motion to the close of business on November 8, 2006.

C. Waiver of the Sixty-Day Ruling Requirement in Commission Rule 3655(c), 4 CCR 723-3

14. On October 31, 2006, Staff filed Trial Staff's Motion for Waiver of the Sixty-Day Ruling Requirement in Commission Rule 4 CCR 723-3-3655(c) and Request for Shortened Response Time.  Staff argues that it is not possible to properly develop this first application of the Commission’s Renewable Energy Standard rules for hearing and for a decision to be reached within sixty days of the filing of the Application.  Because other parties have expressed that time is of the essence in this docket, and because Public Service has expressed a need to quickly resolve the hearing, Staff contends that shortening response time to its motion to five days will prejudice no party.

15. Good cause has been shown to shorten response time to Staff’s Motion.

16. As acknowledged above, the ALJ is keenly aware of the expedited nature of this proceeding contemplated in Rule 3655(c).  However, based upon a review of the issues presented and the posture of the case, the ALJ finds that the time period provided in Rule 3655(c) must be waived because it is simply impossible for the Commission to afford a fair and efficient hearing and to make a decision on the Application within the approximate 28 days remaining of such period.

17. No party should imply that waiving the time limit provided in Rule 3655(c) will extend this proceeding any longer than is absolutely necessary.

D. Expedited Procedural Schedule

18. On October 26, 2006, Public Service filed its Second Motion of Public Service Company of Colorado for an Expedited Procedural Schedule and for Shortening of Response Time.  In light of the short time frame to act under Commission Rule 3655(c), and considering the brevity of the Public Service’s motion, Public Service requests that response time to the motion be shortened to five business days.  Thereafter, it is requested that a procedural schedule be set as soon thereafter as is possible.  Staff is the only party having responded to this motion as of the drafting of this order, but no opposition is stated as to Public Service’s request to shorten response time.  Review of the Commission's file in this matter reveals that no other response to the Motion was filed.  The failure to file a response to the Motion may be deemed a confession of the motion.  See Rule 1400 of the Rules of Practice and Procedure, 4 CCR 723-1.  The Motion is unopposed as to the request for shortened response time.

19. Good cause having been shown for the unopposed request, response time to the Second Motion of Public Service Company of Colorado for an Expedited Procedural Schedule will be shortened to five business days.

20. Public Service notes the timing requirements of Rule 3655(c) and proposes a procedural schedule intended to allow compliance therewith.  

21. As to the merits of the motion, Staff first notes that Public Service’s actions contributed in causing the expressed urgency for resolution of this docket.  Notwithstanding such statement, Staff incorporates arguments stated in its motion to consolidate this docket with Docket No. 06A-478E.  Staff opposes the expedited schedule proposed by Public Service based thereupon as well as the request for answer testimony to be filed 14 days in advance of the hearing in this docket.  Staff also notes concerns regarding scheduling of discovery as they affect such deadlines.

22. Staff next opposes Public Service's request for presentation of live rebuttal testimony at a hearing scheduled in late November based upon the technical and complex nature of the issues and because this is the Commission’s first consideration of litigated issues concerning the renewable energy required by Amendment 37, and particularly solar energy.  However, in the event live rebuttal testimony is permitted, it is suggested that live answer and cross-answer testimony be permitted as well.

23. In adopting Rule 3655, the Commission undeniably contemplated an expedited proceeding in order to decide the matter within sixty days of the filing of the application.  Despite the waiver of the explicit time limit above, Public Service’s Second Motion of Public Service Company of Colorado for an Expedited Procedural Schedule will be granted in part and an expedited procedural schedule will be ordered below.  Based upon the stated concerns of Staff, the specific procedural schedule proposed by Public Service will not be adopted.

E. Procedural Matters

24. It is necessary to schedule a hearing and address any other matters raised by the parties.  To do so, a prehearing conference will be held as ordered below.  The provisions of Rule 1409, 4 CCR 723-1 will govern this prehearing conference.  The ALJ informs the parties that the hearing is anticipated to be scheduled between December 4, 2006, and December 8, 2006.  Parties should maximize flexibility of scheduling during such time and be prepared to address scheduling availability at the prehearing conference. 

25. In order to minimize the effect of the waiver of Rule 3655(c), while maximizing the opportunity for all parties to fully develop the issues presented, discovery procedures will be modified as ordered below.

II. ORDER
A. It Is Ordered That:  
1. Public Service Company of Colorado’s Motion for Extraordinary Protection of Bid Information, filed on October 2, 2006, is granted, consistent with the discussion above.  

2. The information identified in the Motion for Extraordinary Protection of Bid Information filed October 2, 2006 and claimed to be highly confidential, whether the information is filed in or with testimony in this docket or the information is produced in response to discovery in this docket, shall only be made available to Commissioners, the Administrative Law Judge, Commission Advisory Staff, Commission Litigation Staff, the Colorado Office of Consumer Counsel, and legal counsel for each of these groups and shall otherwise be protected in accordance with Rule 1100 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 to the extent not otherwise inconsistent with this Order.

3. Persons authorized access to information claimed to be highly confidential shall only do so in accordance with this Order and Rule 1100, 4 CCR 723-1, as further restricted by this Order.  

4. Response time to Public Service’s Second Motion for Extraordinary Protection of Bid Information, filed October 24, 2006, is shorten to the close of business on November 8, 2006.  Any party desiring to file a response to the motion shall file the same before the close of business on November 8, 2006.

5. Trial Staff’s Request for Shortened Response Time to Trial Staff's Motion for Waiver of the Sixty-Day Ruling Requirement in Commission Rule 4 CCR 723-3-3655(c) is granted. 

6. Trial Staff's Motion for Waiver of the Sixty-Day Ruling Requirement in Rule 4 CCR 723-3-3655(c) is granted, consistent with the discussion above.  The time limit is Rule 3655(c) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3 is waived.

7. Public Service’s Motion for Shortening of Response Time to its Second Motion of Public Service Company of Colorado for an Expedited Procedural Schedule, filed on October 26, 2006, is granted.

8. Public Service’s Second Motion of Public Service Company of Colorado for an Expedited Procedural Schedule, filed on October 26, 2006, is granted in part, consistent with the discussion above.

9. The following procedural schedule will be adopted for this proceeding:

Date





Event

November 17, 2006
Pre-filed Answer Testimony and Exhibits of all intervenors.

November 24, 2006
Supplementation of Pre-filed Answer Testimony and Exhibits of all intervenors to reflect discovery responses received on or after November 17, 2006.

November 24, 2006
Pre-filed Rebuttal Testimony and Exhibits of Public Service. 

November 24, 2006
Pre-filed Cross-Answer Testimony and Exhibits of all intervenors.

November 30, 2006
Supplementation of Pre-filed Rebuttal Testimony and Exhibits of Public Service to reflect discovery responses received on or after November 24, 2006 and Supplemented Pre-filed Answer Testimony and Exhibits.

November 30, 2006
Supplementation of Pre-filed Cross-Answer Testimony and Exhibits of all intervenors to reflect discovery responses received on or after November 24, 2006 and Supplemented Pre-filed Answer Testimony and Exhibits.

10. Written discovery requests (and Staff of the Commission (Staff) audit) must be served via email only, in the underlying file format, upon all parties.  In lieu of service by U.S. Mail, responses to written discovery requests shall be served via email only upon the party to whom the discovery is directed.  In addition, all non-confidential responses to written discovery requests shall also be served upon all parties via email.  Responses and objections to all written discovery requests shall be served within three business days.  Responses and objections to any written discovery requests propounded prior to the issuance of this Orders shall be served within three business days of the mailing of this Order.

11. All pleadings shall be served via email and by U.S. Mail on the same date they are filed with the Commission.  

12. All testimony (including corrections) shall be filed in electronic format and served via email on the same date they are filed with the Commission.  In addition all testimony shall be served by hand-delivery or overnight mail service sent on the same date the testimony is filed with the Commission.  

13. To the extent possible, parties shall serve electronic documents in searchable Adobe PDF.  Parties shall provide the e-mail addresses of individuals who are to receive electronic copies.
  Each party shall also file with the Commission an electronic copy of its testimony and exhibits on a 3.5” floppy disk or CD ROM in both the underlying executable electronic format and Adobe PDF.
  Any stipulations or settlement agreements, along with any associated testimony or exhibits, shall also be filed electronically.

14. If any party is not capable of fully complying with the email service requirements in this Order (i.e., confidential information or exhibits that cannot be transmitted electronically), the party shall provide service of such information via hand delivery or overnight mail service.

15. Response times to any prehearing motions shall be three business days.

16. A prehearing conference in this docket is scheduled as follows:  

DATE:

November 9, 2006  

TIME:

3:00 p.m.  

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

17. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� Parties shall include the following ALJ and Advisory Staff email addresses in the service list for pleadings (including prefiled testimony):


� HYPERLINK "mailto:Jeff.Hein@dora.state.co.us" ��Jeff.Hein@dora.state.co.us� and � HYPERLINK "mailto:Harris.Adams@dora.state.co.us" ��Harris.Adams@dora.state.co.us�


� For purposes of this Order, executable electronic filings shall be made in the document’s underlying file format (Excel, Word, or WordPerfect, for example).  All spreadsheets should have the various cell formula or links left intact; i.e., cell formulas should not be converted to values.  To the extent exhibits cannot be provided in an executable electronic format, a listing of such exhibits should be provided identifying those that cannot be so provided.   In order to minimize the size and allow electronic text searches of the PDF files, all PDF files should be generated from the electronic base format where possible, but can be generated as a scanned image if the base document is not available electronically.
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