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I. statement

1. This proceeding was initiated on August 3, 2006, when the Complainants, International Motors and KMR Financial Services (KMR), filed a formal complaint (Complaint) with the Colorado Public Utilities Commission (Commission) against Respondent, Colorado Towing and Recovery (Colorado Towing).

2. On August 4, 2006, the Commission entered its Order to Satisfy and Answer.  It also issued an Order Setting Hearing and Notice of Hearing scheduling a hearing in this matter on October 3, 2006, in Denver, Colorado.  

3. By Decision No. R06-1130-I, pursuant to Complainants’ request, the location of the hearing was changed to Colorado Springs, Colorado.

4. At the assigned place and time, the undersigned Administrative Law Judge (ALJ) called the matter for hearing.

5. During the course of the hearing, testimony was presented by Mr. Quentin Vanelli on behalf of International Motors, Ms. Eva Marie Achtemeyer on behalf of KMR, and Mr. Antonio Vargus, District Manager, on behalf of Colorado Towing. Exhibits 1 and 2, were identified, offered, and admitted into evidence. Administrative notice was taken of the complaint on file with the Commission, including Exhibits A and B thereto.

II. FINDINGS AND conclusions

6. International Motors, a car dealership, sold a 1995 Jeep Cherokee to an individual identified as “Mark.”  KMR purchased International Motors’ financing contract for some portion of the purchase price.  At times relevant to this proceeding, KMR had been attempting to locate the vehicle when International Motors informed KMR that Colorado Towing possessed the vehicle.  

7. Mr. Vanelli testified that “Pete” from Colorado Towing called International Motors on July 27, 2006, and said that Colorado Towing had the 1995 Jeep Grand Cherokee in storage.  He stated that it had been in storage since March 2006 and asked about plans to retrieve the vehicle or release title to Colorado Towing.  On that same date, the notice attached as Exhibit A to the Complaint was hand delivered to International Motors.

8. Mr. Vanelli questioned why Colorado Towing was just now notifying International Motors of the tow.  Although Pete stated that prior notices were sent, they had been returned as refused.  Mr. Vanelli responded that this could not be true because International Motors always accepts certified mailings.  He reiterated that he will sign for anything that comes in the mail.  Whereupon, Mr. Vanelli requested that documentation be provided that anything was mailed and refused.

9. Mr. Vanelli also relayed the information to Mr. Rich Spire, General Manger of International Motors, who also called Pete.  Pete said that he was going to fax proof that Colorado Towing sent International Motors certified mail that was refused; yet, no such documentation was ever forthcoming.

10. Mr. Vanelli contacted KMR to inquire whether they were seeking the vehicle and to relay information he had discovered.

11. Ms. Achtemeyer contacted Pete at Colorado Towing for additional information regarding Colorado Towing’s invoice for towing the vehicle.  

12. KMR was a lien holder on the title to the vehicle at all times relevant to this proceeding until title was ultimately transferred to International Motors on May 18, 2006.

13. Ms. Achtemeyer asserted that Colorado law requires notification to lien holders that a vehicle has been towed.  Based thereupon, KMR contested storage charges invoiced in excess of $2000.  Ms. Achtemeyer also requested the location of the vehicle so that towing could be arranged.  She was informed that the vehicle was in Calhan, Colorado.

14. Ms. Achtemeyer did not understand how the vehicle came to be in Calhan.  Using the referenced case number on the invoice, attached as Exhibit B to the Complaint, she contacted the Colorado Springs Police Department to find out how the tow was originally reported.  She was first told that the vehicle was towed from 1901 East Platte Avenue and reported as a repossession on March 22, 2006 by Colorado Towing.

15. The statement further confused her because KMR has never done any business with Colorado Towing.  Colorado Towing had never been a repossession agent of KMR and had no authority to repossess the vehicle.  Ms. Achtemeyer requested that the police investigate the matter further and she was later told that the original tow was requested by the registered owner due to a breakdown at mile marker 158 on Interstate 25.

16. Ms. Achtemeyer informally complained to the Commission.  Although the dispute was not resolved, Colorado Towing agreed to release the vehicle upon a cash payment in the about $550.  

17. KMR requested that Checker Towing, its agent, retrieve the vehicle.  On July 31, 2006, the agreed-upon balance due was paid in cash.  Checker Towing picked up the vehicle in Calhan and delivered it as requested.  

18. KMR argued that Colorado Towing failed to follow mandatory statutory procedures to timely notify lien holders because Colorado Towing would have found KMR was the lien holder on that vehicle at the time of the tow, not International Motors.  International Motors did not appear on title to the vehicle until after May 18, 2006.

19. KMR does not dispute the towing charge and one day of storage fees, but requests reimbursement of excess storage charges paid because KMR was not properly notified before the accrual of storage charges.

20. Mr. Vargus learned of the subject matter of the complaint from a telephone inquiry by Ted Barrett from the Public Utilities Commission.

21. Mr. Vargus testified that Colorado Towing hand delivered Exhibit B to the Complaint to International Motors.  Mr. Vargus explained that this matter arose from a tow and an auto repair.  Mark, the owner of the vehicle, requested that Colorado Towing tow his vehicle from Interstate 25 & Baptist Road to Superior Muffler and Auto Repair (Superior Muffler) at 1901 East Platte Avenue, Colorado Springs, Colorado.  The tow was a consensual private request for a tow, not on private property.

22. Approximately one month later, Bill Moore, of Superior Muffler, contacted Mr. Vargus to say that they still had this vehicle and requested assistance in contacting the owner. Mr. Moore explained that repairs to the vehicle had not been paid for.  Mr. Vargus offered that if Mr. Moore did not want the vehicle, they could request that it be towed.

23. On March 22, 2006, a driver by the name of Joe responded to Mr. Moore’s tow request, picked up the vehicle on a flat bed truck from 1901 East Platte Avenue, and delivered it to Colorado Towing’s largest storage lot in Ellicott, Colorado (which is considered Calhan).  Mr. Moore authorized removal of the vehicle as an abandoned vehicle on private property that he leased.  The tow was reported to the Colorado Springs Police Department and officer #3111 assigned case number 06-1247.  See Hearing Exhibit No. 1.  

24. Mr. Vargus states that Colorado Towing properly notified the police department of the tow and that they called the “DSI.”   The DSI is a system where a vehicle identification number is input, via computer, and a readout is provided that states the owner of the vehicle.  Mr. Vargus states that as of March 2006 the readout reported that Mark and International Motors owned it.  Colorado Towing has no information regarding subsequent changes in title.  

25. Colorado Towing believed that the vehicle belonged to International Motors as of March 22, 2006.  Based upon the printout, Colorado Towing hand served or tried to work with anyone affected.  

26. Mr. Vargus also spoke to the police department about the tow.  After reviewing the Complaint’s allegation that the tow was reported as a repossession, he contacted the dispatcher the morning of the hearing.  He was told that the case number reflects a private property tow from the auto repair facility of Superior Muffler.  

27. Mr. Vargus states that all of his paperwork was provided to Mr. Barrett and that based thereupon, Mr. Barrett concluded he did nothing wrong.  While Mr. Barrett did not testify at hearing, his report of his investigation, excluding any documentation, was admitted as Hearing Exhibit 2.  Mr. Barrett’s investigation reports several facts that conflict with testimony presented by both parties and references documentation that is neither identifiable nor a part of the record presented at hearing.

28. Mr. Barrett asked Mr. Vargus whether Colorado Towing would be willing to reduced the amount of the bill and Mr. Vargus agreed to reduce the bill to $550.  Mr. Vargus contends that Colorado Towing was allowed to charge $1,350 for 60 days’ storage, $138 for the tow, $61 in mileage charges, $100 paperwork fee.  However, they compromised the amount due to $550.  

29. Complainants have the burden of proof.  Complainants must prove by a preponderance of the evidence all material allegations of the Complaint.
  Section 13-25-127(1), C.R.S.; Rule 1500, 4  Code of Colorado Regulations (CCR) 723-1.  For the reasons discussed below, the ALJ finds and concludes that Complainants met that burden of proof.  

This Commission’s jurisdiction over carriers providing intrastate towing services within Colorado is governed by § 40-13-101, C.R.S., through § 40-13-112, C.R.S.  While the Commission has authority to license towing carriers and to revoke such licenses under certain circumstances, its jurisdiction over the operations of such carriers is somewhat limited.  

30. Applicable to these proceedings, the Commission prescribes rules and regulations covering the operations of towing carriers to administer Article 13 of Title 40.  § 40-13-107, C.R.S.  A non-exhaustive listing of subjects within such scope includes:  “[t]he circumstances under which a towing carrier may tow a motor vehicle without the express consent of the owner thereof” § 40-13-107, C.R.S. and “minimum and maximum rates and charges to be collected by towing carriers for the nonconsensual towing of motor vehicles for compensation and for the storage of such vehicles.”  Id.

31. The record is replete with hearsay evidence.  The weight of this evidence is diminished under the guidelines set forth in Industrial Claims Appeals Office v Flower Stop Marketing Corporation, 782 P.2d 13 (Colo. 1989).  

32. This matter is complicated by conflicting oral testimony, conflicting hearsay evidence, and an absence of documentary evidence one might expect to find in support of testimony.

33. There were two independent tows addressed in testimony.  First, a consensual tow from a point on Interstate 25 to Superior Muffler that was authorized by the owner of the vehicle. This tow has no relevance to the complaint.  Secondly, the vehicle was towed from private property to Colorado Towing’s lot. The second tow forms the basis of the complaint.

34. Commission rules define a non-consensual tow as a “tow authorized or directed by a person other than the owner, authorized operator, or authorized agent of the owner.”  Rule 6501 of the Rules Regulating Towing Carrier Transportation, 4 CCR 723-9.
The record clearly establishes that the tow leading to disputed storage charges was a tow from private property not requested or authorized by the owner of the vehicle.  Thus, the ALJ finds the tow at issue in this complaint is a non-consensual tow.  Without consent of the owner for the tow, the Commission has jurisdiction regarding charges for the tow that is also subject to § 42-4-2101 et. seq. and Commission rules in place at the time of the tow.

The record establishes that Complainant’s allegations of improper storage and storage charges based on Colorado Towing’s failure to comply with the Commission’s towing rules and Colorado Revised Statutes has merit.

35. At all times relevant to this proceeding KMR or International Motors were named on the title to the subject vehicle.

36. KMR met its burden of proof of going forward that Colorado Towing failed to make a reasonable attempt to notify the owner and lien holders before July 27, 2006.

The evidence of record establishes and it is found that Colorado Towing failed to comply with the notification requirements of § 42-4-2103.  The statute in particular, makes it mandatory upon a towing carrier to make disclosure as required in the statute.  Colorado Towing failed to diligently ascertain the owners and lien holders of the vehicles and to provide timely notice to the owner and lien holders of the location of the vehicle.  Accordingly, Colorado Towing may not charge KMR for storage of the vehicle for any time before July 28, 2006.  See Rule 6519(h)(V).

37. On July 27, 2006, KMR and International Motors had actual notice that Colorado Towing possessed the vehicle.  Thus, storage charges are appropriately charged from 24 hours after notice, to the delivery date (i.e. commencing July 28 and ending on July 31).  In accordance with Rule 6519(h), Colorado Towing may charge $22 per day for three days.

38. Colorado Towing has demonstrated that it may charge $138 for the tow and the first 24 hours of storage in accordance with Rule 6519(a).

39. Colorado Towing has demonstrated that it may charge mileage charges of $61.00 in accordance with Rule 6519(f).

40. Colorado Towing seeks to charge $100 as a paperwork fee, but failed to demonstrate any basis for such charge.  Perhaps it may relate to § 42-4-2104(c)(I) C.R.S., but Colorado Towing failed to establish the basis and eligibility to charge such fee.

41. Therefore, Colorado Towing is entitled to charge KMR a total of $265.00.  The excess amount paid can only be attributed to improper storage charges that should not have been charged.

42. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

III. ORDER
A. The Commission Orders That:

1. The Complaint by International Motors and KMR Financial Services (KMR), against Colorado Towing and Recovery (Colorado Towing) is granted as to storage charges in excess of $66.00 billed in connection with the towing of the 1995 Jeep Cherokee on March 22, 2006.  Colorado Towing shall not charge storage charges in excess of $66.00 for the above-described tow.

2. Colorado Towing shall refund $285.00 to KMR forthwith.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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�  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  
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