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I. statement

1. On July 7, 2006, Pacific, Inc., doing business as Pacific Transportation (Pacific) filed an application for permanent authority to conduct operations as a contract carrier by motor vehicle for hire for the transportation of passengers and their baggage between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado.  This application is restricted as follows:  (1) To providing transportation services for passengers who are clients of Pacific Adult Day Care, 1595 Harlan Street, Lakewood, Colorado 80214; (2) Against any transportation service that originates or terminates at Denver International Airport; and (3) Against any transportation service to or from hotels or motels.
2. By Decision No. C06-1036, the application was deemed complete on August 30, 2006, within the meaning of § 40-6-109.5, C.R.S., and referred to an administrative law judge for disposition or hearing.  The petition to intervene filed by MKBS, LLC doing business as Metro Taxi, Inc. &/or Taxi Latino (Metro) was also granted.

3. Pacific and Metro are the only parties to this docket.

4. By Decision No. R06-1268-I, a telephonic prehearing conference was scheduled to occur on October 26, 2006.  At the assigned time and place, the telephonic prehearing conference was called to order.  Applicant appeared pro se through Mr. Dilovar Abdulleov and Metro appear through counsel.

A. Pending filings

5. Initially, the ALJ reviewed documents in the Commission’s file that to not evidence service in compliance with Rule 1205, 4 Code of Colorado Regulations (CCR) 723-1.  

6. A letter dated August 31, 2006, was submitted indicating a desire of Pacific to engage in settlement discussions.  There is no indication that the document was served upon Metro and Counsel for Metro does not recall service thereof.

7. A letter dated September 29, 2006, was submitted requesting that Pacific be allowed to appear without an attorney in this docket.  There is no indication that the document was served upon Metro, but Counsel for Metro recalls receiving a copy of the document.  She was not sure when.

8. These two letters will not be considered further.  To the extent relief is requested therein, it will be denied based upon the failure to serve the document upon Metro.  Notably, as addressed below, Pacific may demonstrate its ability to proceed without counsel in accordance with this Order.

9. Finally, a letter dated October 24, 2006, was filed on October 25, 2006, requesting that the hearing currently scheduled for October 30, 2006 be rescheduled because the General Manager of Pacific will be unavailable due to an unexpected family emergency.  Although Counsel for Metro had not received a copy of the letter, she was familiar with its content based upon telephone conversations.  She acknowledged verbally waiving service of the pleading.

10. The ALJ inquired whether Metro had a position as to continuance of the scheduled hearing.  Counsel for Metro orally responded to the motion and agreed that the matter is clearly not ready for hearing.  She then moved for dismissal of the Application based upon Pacific’s failure to timely disclose its witnesses and copies of exhibits.
  Metro argues that such failure has prejudiced its preparation for hearing.

11. Finding that the prejudice to Metro may be alleviated by modification of the hearing schedule, and that dismissal of the action under the present circumstances would not foster administrative efficiency, the hearing was vacated and the oral motion to dismiss was denied.

B. Procedural Schedule 

12. After consideration of discussions during the conference, the procedural schedule below will govern this proceeding.  

13. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.  

14. Any party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of evidence near the end of the hearing).  

15. All parties are advised that this proceeding is governed by the Rules of Practice and Procedure found at 4 Code of Colorado Regulations (CCR) 723-1, Part 1.  The Administrative Law Judge (ALJ) expects the parties to comply with these rules.  The rules are available on the Commission’s website (www.dora.state.co.us/puc) and in hard copy from the Commission.  

16. Each party is specifically reminded that all filings with the Commission must also be served upon all other parties in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.

C. Filing by Pacific Regarding Legal Representation.  

17. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b) and as relevant here, an individual may appear without an attorney:  (a) to represent her/his own interests; or (b) to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has emphasized that this requirement is mandatory and has found, if a party does not meet the criteria of this Rule, that a filing made by non-attorneys on behalf of that party is void and of no legal effect and that a non-attorney may not represent a party in Commission adjudicative proceedings.  See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  

18. This is an adjudicative proceeding before the Commission.  

19. Pacific is not represented by an attorney.  Mr. Abdulleov’s stated relationship to Pacific is that of Manager.  

20. Pacific is a corporation and is not an individual.  Thus, Rule 4 CCR 723-1-1201(b)(I) does not apply to it.  

21. To proceed in this matter without an attorney, then, Pacific must meet the criteria of Rule 4 CCR 723-1-1201(b)(II).  

22. To establish under Rule 4 CCR 723-1-1201(b)(II) that it can proceed without an attorney, Pacific must do the following:  First, Pacific must establish that it is a closely-held entity.  This means that Pacific must establish that it has “no more than three owners.”  Section 13-1-127(1)(a), C.R.S.  Second, Pacific must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely held entity before an administrative agency if both of the following conditions are met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely held entity.
  

23. The Commission must determine whether Pacific may continue in this case without an attorney.  In order for the Commission to have the record necessary to make this determination, Pacific must file a verified (i.e., sworn) filing that:  (a) establishes that Pacific is a closely-held entity (that is, has no more than three owners); (b) states that the amount in controversy in this matter does not exceed $10,000 and explains the basis for that statement; (c) identifies the individual who will represent Pacific in this matter; (d) establishes that the identified individual is an officer of Pacific; and (e) if the identified individual is not an officer of Pacific, it has appended to it a resolution from Pacific’s Board of Directors that specifically authorizes the identified individual to represent Pacific in this matter.

24. Pacific must file and serve the filing described in ¶ 23 on or before November 3, 2006, if it wishes to proceed without an attorney in this matter.  

25. In the alternative, on or before the same date, Pacific may file a notice stating that it will be represented in this proceeding by an attorney at law currently in good standing before the Supreme Court of the State of Colorado and identifying that attorney.  The identified attorney must enter her/his appearance on or before November 3, 2006.  

26. Pacific is advised that failure to make the filing described in ¶ 23, above, will result in a finding that Pacific must be represented by an attorney.  Intervenor Pacific is advised further that, if the ALJ determines that Pacific must be represented by an attorney in this matter and if Pacific fails to obtain an attorney following such a determination, the motions and other filings made by Pacific in this proceeding will be void.  It will be as if those filings were never made.  

II. ORDER

A. It Is Ordered That:  

1. This decision memorializes the rulings made during the telephonic prehearing conference held on October 26, 2006.

2. Any relief requested in the letter dated August 31, 2006, filed September 6, 2006, and the letter dated September 29, 2006, filed October 12, 2006, is denied without prejudice due to Pacific’s failure to serve the documents in accordance with Commission rules.

3. The hearing in this matter scheduled for October 30, 2006, is vacated.  

4. The relief requested in the letter dated October 24, 2006, filed October 25, 2006, is denied as moot.

5. The motion to dismiss orally presented by Metro is denied without prejudice.

6. Hearings in this matter shall be conducted at the following date, time, and place:  

DATE:

December 12, 2006

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 


1580 Logan Street, OL2 


Denver, Colorado  

7. Pacific, shall make either the filing described above in ¶ I. 23 or the filing described above in ¶ I.25 regarding legal representation in this proceeding on or before November 3, 2006.  

8. In the event Pacific, elects to retain an attorney, the attorney for Pacific, shall enter an appearance in this proceeding on or before November 3, 2006.  

9. Contingent upon Pacific’s compliance with Ordering paragraph 5, Metro may file any desired responsive pleading on or before November 10, 2006.

10. Pacific, Inc., doing business as Pacific Transportation (Pacific), must file its list of witnesses and copies of its exhibits that it will present at hearing no later than November 17, 2006.

11. All intervenors must supplement or file, as applicable, their respective list of witnesses and exhibits to be presented at hearing no later than November 27, 2006.

12. The parties shall comply with the requirements established in this Order and shall make the filings as required by the procedural schedule established by the Commission and reiterated in this Order.  

13. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� It was also argued that Pacific failed to timely respond to discovery requesting this information as well, but it was later revealed that responses are not yet due.  No ruling was made as to pending discovery.


�  Section 13-1-127(1)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  


�  As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation "shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  
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