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I. STATEMENT AND FINDINGS

1. On April 14, 2006, Public Service Company of Colorado (Public Service or Company) filed Advice Letter No. 1454–Electric and Advice Letter 671-Gas.  By Decision No. C06-0656, the Commission referred various prehearing and discovery matters to an Administrative Law Judge for determination.

2. On September 29, 2006, a Motion of Public Service for Extraordinary Protection was filed.  Two pages of the filing were later substituted by an errata filed October 10, 2006. The motion, as amended by the substitute pages, will be referred to as the September 29 Motion.

3. By the September 29 Motion, Public Service requests that the Commission enter a protective order affording extraordinary protection to the pre-filed Rebuttal Testimony of Deborah A. Blair, pages 66 through 71 and Confidential Exhibits DAB29-1 and DAB-30 in Docket No. 06S-234EG and to similar information that may be requested of Public Service through discovery in this docket.  Public Service requests that access to such detailed cost and operating information with respect to Comanche 3 be limited only to the Commission, Staff of the Colorado Public Utilities Commission (Staff), the Office of Consumer Counsel (OCC), and the respective attorneys general representing the Commission, Staff and the OCC.

4. As grounds for the September 29 Motion, Public Service contends that detailed financial and operating information is highly-sensitive competitive information that, if released to the public, could adversely affect Public Service’s ongoing contract negotiations with Holy Cross Energy (HCE).  Public Service states that contract negotiations with HCE have not been concluded and that the information should not be disclosed to the public.

5. Public Service states that the information sought to be protected is the same type of information granted extraordinary protection in Docket No. 05M-511E by Decision No. C06-0033.  Based thereupon, Public Service contends that the claimed confidentiality survives execution of the HCE operating agreement.

6. Public Service contends that the issues in this case can be adequately determined without disclosure of the information beyond the proposed extraordinary protections, but to the extent desired, Staff and the OCC can review more detailed information.

7. On October 10, 2006, Ratepayers United of Colorado, LLC’s (Ratepayers) Response to Motion by Public Service Company of Colorado for a Protective Order Affording Extraordinary Protection for Proprietary Cost and Operating Information Related to Comanche 3, Filed September 29, 2006 was filed.  Ratepayers primarily opposes the relief requested by Public Service because (1) Public Service has not met its burden, (2) the information is not “highly sensitive competitive information,” (3) a compelling state interest outweighs any expectation of nondisclosure, and (4) the information would be available under the Colorado Open Records Act.  Alternatively, if extraordinary protection is granted, Ratepayers request the scope of those allowed access to the information be expanded to include its legal team (counsel and experts) be included in those parties that have access to the information at issue.

8. To the extent that a determination cannot be made upon the pleadings alone, Ratepayers requests that the subject information be viewed in camera prior to ruling on the September 29 Motion.

9. Ratepayers argues that the subject information should be disclosed because ratepayers will be paying for the costs sought to be protected in rates and the public should be allowed to know the “detailed cost and operating information” affecting those rates.

10. Ratepayers first challenges that Public Service has not demonstrated adequate grounds justifying relief pursuant to Rule 1100(a)(III), 4 Code of Colorado Regulations (CCR) 723-1.  It is further argued that such adequate grounds should be construed to mean good cause pursuant to Rule 26(c) of the Colorado Rules of Civil Procedure.  Based upon these standards, Ratepayers argues that Public Service failed to state any grounds in support of the conclusion that the information is highly sensitive competitive information, how disclosure could affect ongoing negotiations with HCE, or how disclosure could affect operation of Comanche 3.  It is further argued that the vague reference to “similar” information fails to adequately identify information sought to be protected.

11. To the extent the information has been afforded protection in other dockets or has been included in confidential filings in other dockets, Ratepayers points out that Commission rules require independent analysis for purposes of this docket and Orders in such other dockets do not control that analysis.

12. Even if the information is found to be confidential, Ratepayers argues that Public Service has not demonstrated adequate grounds to merit extraordinary protection.  Ratepayers speculates that negotiating counterparts will require disclosure of financial information.  Therefore, disclosure in this docket would not be harmful to such negotiations.  Ratepayers goes on to argue that any stated grounds only address protection from public disclosure, rather than being produced to Ratepayers’ legal team subject to the Commission’s confidentiality protections.

13. Ratepayers next argues that a compelling state interest in ensuring fair and reasonable rates requires denial of the requested relief, or in the alternative, allowing Ratepayers’ legal team to access the protected information.

14. Ratepayers finally argues that the Colorado Open Records Act requires disclosure of information afforded highly confidential protection by the Commission.

15. The Commission’s Rules of Practice and Procedure define the procedure by which a party may request extraordinary protection for information claimed to be confidential beyond those procedures otherwise provided for confidential information in the Commission rules.  See Rule 1100(a)(III), 4 CCR 723-1.  

16. In adopting the current rule, the Commission contemplated that appropriate extraordinary protections may be imposed based upon the facts and circumstances present in each case.  See Decision No. C05-1093 in Docket No. 03R-528ALL (Though not the final decision in this rulemaking docket, subsequent decisions did not affect Rule 1100, 4 CCR 723-1).  In the event relief is granted, Commission practice has been to distinguished the subject matter with a Highly Confidential designation.  

17. In considering the pending motion, the ALJ reviewed the information sought to be protected in camera.  This review raises a concern that there is an apparent factual discrepancy between the pre-filed testimony and the September 29 Motion.  See page 67, lines 1 to 7 of the filed Highly Confidential Version of Ms. Blair’s rebuttal testimony.

18. Based upon a review of the motion, response and claimed highly confidential information filed, Public Service has not demonstrated the highly confidential nature of any information sought to be protected by the September 29 Motion.

19. The Commission’s confidentiality procedures operate on a docket-by-docket basis.  So long as the claimed highly-confidential information was not obtained subject to confidentiality procedures, the relevance of extraordinary protections in other dockets to consideration of the September 29 Motion is limited to the extent that the same, or substantially similar, information is filed under the same, or similar, circumstances.  While Public Service referenced similarity of some information protected in other dockets, there was no showing that the circumstances therein apply to this docket.  It is also noteworthy that none of the referenced decisions protecting information in other dockets was contested in such other proceedings. 

20. Public Service seeks to protect “similar information that may be requested through discovery.”  Such a vague and overly broad reference does not adequately describe the information for which protection is requested.  In order to be protected, confidential information must be clearly identified so that the protections are effective and administratively enforceable.  Such a vague reference determined outside the Commission is not consistent with the letter or spirit of Commission rules.

21. As to the remainder of the information requested to be protected, the stated grounds for the motion are that, “if released to the public,” it “could” affect negotiations with HCE.

22. The terms of settlement in Docket Nos. 04A-214E, 04A-215E and 04A-216E are largely public.  See Decision No. C05-0049.  Highly Confidential Attachment B to the Comprehensive Settlement Agreement Docket Nos. 04A-214E, 04A-215E addresses limitations upon Public Service’s authorization to transfer an ownership share of up to approximately 250 MW to Intermountain Rural Electric Association and Holy Cross Energy.  At the time of the agreement, Public Service was subject to contractual obligations to offer ownership interests to these companies, but negotiations were ongoing with both entities. 

23. The Commission has often acted to preserve the integrity of competitive acquisition processes.  See e.g. Decision No. C06-0046, Decision No. C05-0886.

24. Through its motion, Public Service has not demonstrated why the circumstances in this docket are substantially similar to those in Docket Nos. 04A-214E, 04A-215E, 04A-216E, or 05M-511E.  To the contrary, the circumstances drastically differ in this docket, based upon statements regarding timing in the claimed highly confidential information and the impact of the information upon rates resulting from this docket.  Further, Public Service has not made any demonstration as to why the Commission’s protections for confidential information are not adequate to protect the information.  

25. Based upon the information reviewed it is not been shown, and it is not self evident, why any of the pages of Ms. Blair’s Rebuttal testimony should be afforded any confidential protection in this docket, except page 68, lines 15 through 17 and lines 19 through 21.  The remaining testimony in pages 66 – 71 is generalized or aggregated information and data that directly impacts rates proposed in this docket by Public Service, rather than detailed financial and operating information.  As to Exhibit DAB-30, Public Service makes no demonstration of whether, what, or how, matters could be affected by public disclosure of this information.

26. Implementation of the Comprehensive Settlement Agreement Docket Nos. 04A-214E and 04A-215E appears analogous to the Commission’s review of purchase power agreements entered into by Public Service.  Confidentiality of information is strictly guarded through the bid process until resulting contracts are executed.  However, cost recovery of purchased power costs incurred must later be proven just, reasonable and prudently incurred in a cost adjustment or rate case proceedings.

27. This phase one rate case docket is likely the only opportunity for any ratepayers to challenge, and the Commission to consider, whether the allocated Comanche 3 costs proposed to be recovered in this docket are just, reasonable and prudently incurred.  

28. Under the circumstances of this docket, the Commission orders approving the Comprehensive Settlement Agreement Docket Nos. 04A-214E and 04A-215E and the extraordinary protections afforded in Docket No. 05M-511E, provide sufficient cause to preserve confidentiality of the capital cost allocation for Comanche 3, shown in Highly Confidential Exhibit No. DAB-29 and discussed in the pre-filed Rebuttal Testimony of Deborah A. Blair, page 68, lines 15 through 17 and lines 19 through 21.  It is foreseeable that Public Service’s future negotiating position could be impaired by public disclosure, particularly as to the cost cap approved in Decision No. C05-0049.  Thus, this information has sufficiently been shown to be a trade secret or confidential in nature to allow it to remain subject to the Commission’s confidentiality protections in this docket.  

29. Aside from legal and ethical obligations, it is also noteworthy that it would be against the collective interest of the parties to this docket to disclose information for the benefit of HCE to the ultimate detriment of Public Service’s ratepayers.  Jeopardizing an equitable recovery from HCE would only serve to increase the general body of ratepayers’ risk exposure to higher rates.

30. Finally, it must be determined whether Highly Confidential Exhibit No. DAB-29 and the pre-filed Rebuttal Testimony of Deborah A. Blair, page 68, lines 15 through 17 and lines 19 through 21 should be afforded extraordinary protections.  In accordance with Rule 1100(a)(III), 4 CCR 723-1, the burden is upon Public Service to show good cause as to why the subject information requires extraordinary protection.

31. The ALJ finds that Public Service has shown that Highly Confidential Exhibit No. DAB-29 and the pre-filed Rebuttal Testimony of Deborah A. Blair, page 68, lines 15 through 17 and lines 19 through 21 are confidential and should not be released to the public.

32. The Commission’s rules restrict the use or disclosure of confidential information for purposes other than this docket.  See Rule 1100, 4 CCR 723-1.  Neither HCE nor Intermountain Rural Electric Association are a party to this docket, according to the Commission’s records.

33. The ALJ concludes that the confidentiality protection of provided by the Commission’s rules is adequate and necessary to protect the commercially sensitive information in a way that balances the public interest and need for the confidential information in this docket.  Thus, extraordinary protection is not required.  The possible adverse affect of Highly Confidential Exhibit No. DAB-29 and the pre-filed Rebuttal Testimony of Deborah A. Blair, page 68, lines 15 through 17 and lines 19 through 21 upon the general body of ratepayers is far more direct and immediate than the speculative risks of making the information available subject to the Commission’s confidentiality protections.

34. Ratepayers sites Freedom Newspapers, Inc., v. Denver and Rio Grand Western Railroad Company, 731 P.2d 740 (Colo. App. 1986) to show that a compelling state interest requires disclosure to the public.  The case does not apply to the pending motion because it applies the Colorado Open Records Act and the facts of the case significantly differ from the case at bar.  Without addressing all disparities, Freedom Newspapers addressed a copy of a business “record of operation of a department of a governmental entity.”  Freedom Newspapers at 743.  Further, “the information was not obtained pursuant to a regulatory function that will be significantly impaired by disclosure.”  Id.

35. The Highly Confidential Exhibit No. DAB-29 and the pre-filed Rebuttal Testimony of Deborah A. Blair, page 68, lines 15 through 17 and lines 19 through 21 is being filed with the Commission pursuant to its regulatory function.  Consequently, the Commission must be able to review all available information to make an informed decision in this docket, as well as other pending and future dockets that will address confidential matters.  The Commission’s ability to protect confidential utility information is critical to protecting Public Service’s rights and ensures full disclosure in the regulatory process. 

36. Ratepayers’ final argument that the Colorado Open Records Act requires disclosure of the subject information is not ripe for consideration.  In accordance with Rule 1102, 4 CCR 723-1, a request pursuant to the Colorado Open Records Act to inspect Commission records which another person has claimed are confidential, must presented to the Director of the Commission.  

II. CONCLUSIONS

37. The ALJ finds that Public Service has failed to meet its burden to show good cause for extraordinary protection for any information subject to the September 29 Motion.  Public Service also failed to demonstrate the confidential nature of the pre-filed Rebuttal Testimony of Deborah A. Blair, pages 66 through 71, except page 68, lines 15 through 17 and lines 19 through 21, Highly Confidential Exhibit DAB-30 in Docket No. 06S-234EG, and similar information.  Thus, the request for extraordinary protection and confidential protection  for the above rebuttal testimony and Exhibit DAB-30 will be denied and this information shall be made available to the public.  Highly Confidential Exhibit DAB29-1 and Page 68, lines 15 through 17 and lines 19 through 21, shall be filed subject to the confidentiality procedures in the Commission’s rules and the request for extraordinary protection will be denied.

III. ORDER

A. It is Ordered That:

1. The Motion for Extraordinary Protection filed on September 29, 2006 by Public Service Company of Colorado is denied, consistent with the discussion above.

2. Public Service shall file forthwith the Pre-filed Rebuttal Testimony of Deborah A. Blair, pages 66 through 71, except page 68, lines 15 through 17 and lines 19 through 21, and Highly Confidential Exhibit DAB-30 in Docket No. 06S-234EG in this docket without being subject to any claim of confidentiality.  

3. Public Service shall file forthwith Highly Confidential Exhibit DAB29-1 and the Pre-filed Rebuttal Testimony of Deborah A. Blair, page 68, lines 15 through 17 and lines 19 through 21, in this docket without the highly confidential designation, but in accordance with the Commission’s procedures governing confidential information.

4. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge
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