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I. statement  

1. On March 31, 2006, the City of Rocky Ford, Colorado (Rocky Ford, the City, or Applicant) filed a verified Application to Abolish Highway-Railroad Crossing Pursuant to Rule 51 (Application).  By that filing, the City seeks a Commission order authorizing the closing of the at-grade crossing where Fifth Street in Rocky Ford, Colorado crosses the tracks of BNSF Railway Company (BNSF).  This filing commenced this proceeding.  

2. The Commission gave public notice of the Application in accordance with § 40-4-106(3)(a), C.R.S.  Notice of Application Filed, dated April 5, 2005.  BNSF timely intervened of right.  The City and BNSF (collectively, Parties) are the only parties in this proceeding.  

3. The Commission received two letters protesting the proposed closing and a petition, signed by 89 individuals, protesting the proposed closing.  

4. BNSF subsequently filed an Amended Application, which was substituted for the original Application.
  The Amended Application, which is verified, was filed solely for the "purpose of correcting the [Department of Transportation (DOT) No. of the crossing at issue and the mile post number."  Amended Application at 1.  

5. By Decision No. C06-0544, the Commission deemed the Application complete as of May 10, 2006.  In that Order, the Commission also required Applicant to provide "existing counts of the number of vehicles and the number of trains using the crossing on a daily basis."  The Administrative Law Judge (ALJ) ordered the City to provide additional data concerning use of the crossing.  Decision No. R06-0592-I.  

6. By Decision No. R06-0660-I, the ALJ set this matter for hearing on August 10, 2006; scheduled a hearing for the purpose of taking public testimony for August 9, 2006; and established a procedural schedule.  

7. The hearing to take public comment and the evidentiary hearing in this matter were held as scheduled.  

8. At the hearing to take public comment (public comment hearing), the ALJ heard the testimony of 15 persons and admitted into evidence Public Hearing Exhibits No. 1, No. 2, and No. 3.  Public Hearing Exhibit No. 1 is the petition previously filed with the Commission, and Public Hearing Exhibits No. 2 and No. 3 are the correspondence (i.e., e-mails) previously filed with the Commission.  The testimony given at this public hearing and the Public Hearing Exhibits are evidence in this proceeding.  

9. At the evidentiary hearing, the ALJ heard the testimony of five witnesses on behalf of Applicant
 and the testimony of one witness on behalf of BNSF.
  Hearing Exhibits No. 1, No. 3, and No. 4 through No. 6 were identified, offered, and admitted into evidence.
  Rocky Ford and BNSF were given the opportunity to respond to, and did provide testimonial and documentary evidence in response to, the testimony presented at the public comment hearing.  At the conclusion of the evidentiary hearing, the ALJ took the case under advisement.  

10. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this case along with a written recommended decision.  

II. FINDINGS OF FACT  
11. The City is a Colorado municipal corporation located in Otero County within the State of Colorado.  Rocky Ford, as a municipal corporation, has authority to file the Application.  

12. Intervenor BNSF is the railroad which owns the track at the Fifth Street crossing at issue in this proceeding.  BNSF owns all the track which is located within Rocky Ford.  

13. The BNSF mainline track bisects Rocky Ford.  At present, there are seven crossings located within the one-mile City;
 this is an unusually high concentration of crossings for the BNSF system.  Six of the crossings have the following warning devices:  gates; flashing lights; bells; crossbucks; and an electronic constant warning which, when triggered by an approaching train, serves to initiate the active warning devices.  

14. One of the seven existing crossings is the crossing at issue in this proceeding:  the site at which Fifth Street crosses the BNSF tracks.  The DOT number of the crossing is 003387S,
 and the mile post number of the crossing is 565 91.  

15. Fifth Street is a two-way and principally two-lane asphalt-paved roadway which the City maintains.
  As pertinent here, Fifth Street runs southwest and northeast
 and is primarily a residential street.  There is one business, Young's Soft Water Service, located on Fifth Street at the southern edge of the BNSF right-of-way; this business has been at its present location for at least 20 years.  In addition to the residences and the business, there is a church located on Fifth Street, south of the crossing.  Fifth Street dead-ends four blocks north of the crossing.  

16. Fifth Street crosses the BNSF tracks at grade and at approximately a 90-degree angle.  The crossing has existed for well over 25 years.  The warning devices at the crossing include:  red flashing lights which face the roadway north and south, bells, crossbucks, and an electronic constant warning which is activated by an approaching train and which, in turn, activates the active warning devices at the crossing.  The Fifth Street crossing is the only crossing on the BNSF mainline track within the one mile area of Rocky Ford which does not have gate arms.  

17. If the crossing is closed, persons seeking to cross the BNSF track would have alternative crossings available, the closest being the crossing at Second Street and the crossing at Seventh Street.  

18. On occasion (as discussed below), the Second Street crossing is blocked by a local train entering and exiting a side track.  

19. Testimony, principally that at the public hearing, established the following with respect to Seventh Street:  (a) on the south side of the crossing, Seventh Street is marginally narrower than the Fifth Street
 crossing; (b) at the intersection with U.S. Highway 50 East (Elm Avenue) and at the intersection with U.S. Highway 50 West (Swink Avenue), there is a partially obstructed view from Seventh Street; (c) to reach U.S. Highway 50 West, one must cross the Rocky Ford Ditch where the roadway narrows to 23 feet wide; (d) Seventh Street is not flat (there are a dip and a rise in the road), creating the possibility of hazardous driving conditions, particularly in the winter;
 (e) the angle of the intersection with Sycamore Street reduces visibility and makes crossing the intersection potentially dangerous; and (f) there is a bus station near the intersection of U.S. Highway 50 West and Seventh Street which can create problems for traffic traveling on Seventh Street when buses enter and depart from the station.  These points were unrefuted.  

20. At present, the through train traffic at the crossing is 15 trains per day.
  By the end of 2007, there will be a 10 to 15 percent increase in through train traffic in the City; and, in the years after 2007, there will be an additional increase of 10 to 15 percent in such train traffic.  The maximum speed on the mainline through Rocky Ford is 55 miles per hour.  

21. In addition to the through train traffic, there is a local train which operates on Tuesdays, Thursdays, and Saturdays.  Arriving in Rocky Ford between 8 a.m. and 10 a.m., this train services the Western Sugar Company plant in the City.  The train must back onto the side track which goes to the plant and must leave the side track to rejoin the mainline.  As a result, the train blocks the railroad crossing on Second Street approximately ten minutes twice each day on which the train operates.  The train does not block other crossings on the BNSF track.  

22. As required by Decisions No. C06-0544 and No. R06-0592-I, the City conducted a survey of the motorized vehicular, the pedestrian, and the human-powered vehicular
 crossings made at the Fifth Street crossing during each hour between midnight on June 16, 2006 and midnight on June 23, 2006 (a total of seven calendar days).  The survey was conducted by individuals who were stationed at the Fifth Street crossing for a designated period (a shift) to count each vehicle, pedestrian, and human-powered vehicle which used the crossing.  

23. Seven people served as counters for the survey.  Each was selected by Fire Chief Cox, who managed the conduct of the survey.  Chief Cox selected persons who were impartial on the issue of closing the Fifth Street crossing.  Only two of the seven were City employees.  The evidence regarding the individuals selected to act as counters was unrebutted and uncontradicted.  The ALJ finds that the evidence addresses and answers the concern expressed during the public hearing that the counters were not objective individuals.  

The survey was to count motorized vehicular, pedestrian, and human-powered 

24. vehicular traffic.  Using electronic means (e.g., a traffic flow counter placed in the street) would not have captured all these data.  The evidence regarding the need to use people to conduct the survey was unrebutted and uncontradicted.  The ALJ finds that the evidence addresses and answers the concern expressed during the public hearing that the survey should have been conducted using only an electronic counter.  

25. During the survey, each individual worked different shifts.  In addition, Chief Cox visited the survey site during each shift.  Finally, each motorized vehicular, pedestrian, and human-powered vehicular crossing is recorded by type, date, and time.  In some instances, there are notes which pertain to the particular crossing being observed and counted.
  The evidence regarding the way in which the survey was conducted and the supervision during the survey was unrebutted and uncontradicted.  The ALJ finds that the testimonial evidence and the attestations (see note 13) answer the concern expressed during the public hearing that one or more individual counters were distracted, were asleep, or otherwise were not diligent during her or his shift.  

26. At some time prior to the survey's being conducted, the Fifth Street crossing was closed for repair work.  The record contains no information concerning when this closing occurred or the duration of the closing.  While it is possible that the closing may have had an impact on usage of the crossing during the time the survey was taken, the ALJ finds that the existence of such an impact cannot be determined based on the record and that the extent of that impact (if any) cannot be measured based on the record.  A finding that the prior, temporary closing of the Fifth Street crossing affected the survey results would be based on speculation.  

27. Because there is motorized vehicular, pedestrian, and human-powered vehicular traffic associated with students going to and from school
 and because the survey was taken when school was not in session, the results most likely understate the level of traffic of all types which occurs when school is in session.  Although the magnitude of the understatement is not known, the ALJ finds that the understatement is slight to moderate due to the number of railroad crossing points available nearby and due to the absence of a school bus stop on Fifth Street.  

28. The ALJ finds that, although not perfect, the results of the City-conducted survey are sufficiently reliable to serve as a basis for considering the safety-related issues presented in this proceeding.  

29. The survey shows that the Fifth Street crossing was used consistently throughout the week.  On average, approximately 415 motorized vehicles used the crossing each day; approximately 25 pedestrians used the crossing each day; and approximately 35 human-powered vehicles used the crossing each day.  The record is not clear as to how much (if any) of the reported usage was by the same motorized vehicle, pedestrian, or human-powered vehicle.
  The record also does not contain information regarding the posted speed limit for motorized vehicular traffic, or the average speed of motorized vehicular traffic, at the crossing.  

There is no dispute that, for the individuals who reside on Fifth Street or who attend the church located on Fifth Street south of the crossing
 or who do business with (or wish 

30. to do business with) Young's Soft Water Service, closing the Fifth Street crossing will be an inconvenience.  There was some speculation that closing the crossing will have an adverse impact on future business development in Rocky Ford; this was not established as fact.  There was also speculation that closing the crossing will have an adverse impact on property values on Fifth Street; this was not established as fact.  The public hearing testimony, by and large, opposed the closing because it would adversely affect the quality of life for the residents
 and had the potential to increase emergency response time.  

Rocky Ford determined that the Fifth Street crossing should be closed.  It based this decision on numerous factors.  First, Fifth Street is the only crossing which does not have gates.
  This results in a crossing which, in the opinion of the City, is not as safe as the six crossings which do have gates.  Second, closing the Fifth Street crossing would not adversely affect the ability of fire department and police department personnel to respond to emergency calls originating on Fifth Street because there are numerous alternative routes available; because there are six other crossings within one mile; and because Fifth Street is not the fire department's first-choice north-south emergency response route.
  Third, for the same reasons, closing the Fifth Street crossing would not increase emergency response time in general and would not increase the time necessary to transport someone by ambulance to La Junta, the location of the nearest hospital.  Fourth, closing the Fifth Street crossing would not reduce the normal police patrols of Fifth Street because it is the usual practice of the police to patrol each street and alleyway.  Fifth, the highest volume of traffic crossing the railroad track occurs at Main Street; 

31. Fifth Street and Tenth Street have the lowest volume of traffic crossing the railroad tracks.  Sixth, if the Fifth Street crossing remained open, the City would likely have to spend a significant amount of money to upgrade and to maintain the crossing and the approaches.
  

32. It is BNSF's experience that, on its system and nation-wide, approximately 45 percent of the incidents involving trains occur at crossings with active warning devices.  BNSF has a system-wide program aimed at closing redundant at-grade public and private crossings in order to increase the overall safety of its system by reducing the possibility of train-related incidents.  BNSF began actively seeking opportunities to close at-grade crossings in 2000 in response to a Federal Highway Administration and Federal Railway Administration program designed to increase safety by encouraging the closing of redundant at-grade crossings.  

33. As part of its effort to reduce the number of redundant at-grade crossings and to increase safety, BNSF in the past has approached the City to discuss closing one or more of the existing at-grade crossings.  If the City had not approached it with the proposal to close the Fifth Street crossing, BNSF would have approached the City again to request that at least one of the seven crossings in Rocky Ford be closed.  

The City approached BNSF to suggest that the Fifth Street crossing be closed and that BNSF transfer to Rocky Ford a specific parcel of BNSF-owned property.  Because it viewed 

34. the Fifth Street crossing as redundant, because it believed that public safety could be improved if that crossing were to be closed, and because the closing was consistent with its on-going national program, BNSF agreed to the proposal.  

35. On May 4, 2006, after the Application was filed, there was a vehicle-train collision at the Fifth Street crossing.  The two individuals in the automobile were injured.  This is the only vehicle-train collision known to have occurred at this crossing.  

36. There was no dispute that, as now constructed and without the addition of gates, the Fifth Street crossing is significantly less safe than the six nearby gated crossings in Rocky Ford.  

37. If the Application is granted, the crossing will be closed.  Fifth Street will be closed to through traffic, the asphalt on the approaches and on top of the track will be removed, and Fifth Street will be barricaded on the north and south sides of the BNSF track.  While the exact configuration is not known, the barricades will resemble the Type III barricade illustrated on Hearing Exhibit No. 6, which are the barricades recommended in the Manual for Uniform Traffic Control Devices (MUTCD),
 and will be wide enough to prevent a vehicle from driving around the barricades and across the track.  

Generally speaking, the proposed schedule for closing the crossing is:  within five days of the date on which the BNSF grade crossing group receives notice of a final Commission order approving the closing, and in cooperation with the City, BNSF will put up temporary barricades on the north and south street approaches to the crossing.
  Within 45 days thereafter, 

38. and in cooperation with the City, the approaches and the crossing (that is, the asphalt) will be removed; BNSF will erect the permanent barricades; and BNSF will remove the current warning devices and rewire the advance warning circuits as necessary to preserve the active warning devices at the six remaining crossings.  After BNSF barricades the crossing, the City will be responsible for landscaping the approaches.  

39. BNSF estimates the total cost of closing the crossing to be approximately $5,000 to $7,000 to remove the asphalt and $12,000 to $14,000 to remove the active warning devices.
  This is the work to be done in conjunction with the permanent closing of the crossing.  

40. As of the time of the hearing, the City and BNSF had not reached an agreement with respect to which party will pay for the barricades and installation of the barricades.  BNSF witness Amparan testified that removal of the existing warning devices and the rewiring of the advance warning circuits are the financial responsibility of BNSF.  In addition, there was agreement that maintenance of the barricades would be the responsibility of Rocky Ford because the barricades will be erected on City property.  

41. There is no evidence in this record to support the construction of a grade-separated crossing at Fifth Street.
  There is no evidence addressing, and thus none supporting, construction of an elevated pedestrian overpass at the crossing.  

III. DISCUSSION AND CONCLUSIONS  
42. The Commission has subject matter jurisdiction in this matter and has personal jurisdiction over the Applicant.  

43. Subsections 40-4-106(1),
 40-4-106(2),
 and 40-4-106(3)(a),
 C.R.S., both provide the jurisdictional basis for the Commission to act on applications to abolish railroad crossings and establish the standard to be applied to such applications.  Hassler and Bates Company v. Public Utilities Commission, 168 Colo. 183, 451 P.2d 280 (1969) (interpreting predecessor statutes with substantially identical language to current statutes).  Based on the statutory language and the Colorado Supreme Court's interpretation, the standard to be applied in this case is:  will abolishing (that is, closing) the Fifth Street crossing serve to prevent accidents and to promote public safety; and, if so, are there just and reasonable conditions and terms which the Commission ought to attach to the closing?  

44. Applicant bears the burden of proof and must establish by a preponderance of the evidence that the Fifth Street crossing should be abolished.
  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.  Applicant has met its burden of proof in this matter.  

45. The Commission's principal function in this proceeding is to determine whether the Fifth Street crossing should be abolished in order to prevent accidents and to promote public safety.  The Commission's decision is of necessity predictive because it deals with prevention of accidents and promotion of public safety when the crossing is abolished in the future.  Needless to say, no one predicts the future with absolute certainty and accuracy.  Rather, one makes the best judgment one can based on the data available.  This is the Commission's charge and responsibility in a case such as the one presented in this proceeding.  

46. The evidence of record establishes, and it is found and concluded, that the Fifth Street crossing should be abolished.  The Parties agree that the crossing should be abolished.  The record, including the public testimony, establishes that the crossing should be abolished because to do so will prevent accidents (such as the one which occurred in May, 2006) and will promote public safety by directing all types of traffic to crossings which have gates and other active warning devices.  

47. In reaching this result, the ALJ is mindful of, and takes fully into consideration, the concerns expressed during the public hearing about the difficulties which using the Second Street crossing and the Seventh Street crossing may pose.  The ALJ finds that these concerns are speculative to a significant degree and that, in any event, residents and others (such as emergency responders) may avoid the identified difficulties by using one of the four other crossings (i.e., Ninth Street, Main Street, Tenth Street, and Twelfth Street) about which there was no testimony indicating problems.  In addition, the ALJ notes that the public convenience and the public necessity -- which constituted a large component of the public comments -- are not factors enunciated in the statute for the Commission to consider when determining whether to abolish a railroad crossing.  On balance, then, the ALJ concludes that the stated concerns, while significant and not to be dismissed lightly, are insufficient to overcome the evidence of increased public safety and of prevention of accidents which support the Application.  

48. In this case and on balance, the evidence indicates that accidents are likely to be prevented and the public safety is likely to be promoted if the Application is granted and the Fifth Street crossing is closed.  

49. The Commission's other function in this proceeding is to determine whether there are just and reasonable terms which it ought to impose.  In this case, there are terms and conditions, primarily relating to reporting to the Commission, which ought to attach to abolishing the Fifth Street crossing.  The reports are necessary to complete the record (e.g., to provide the final specifications for the barricades, to provide the final cost estimates and actual costs of the closing).
  The ALJ finds that, given the nature of the data to be reported, there should be little additional cost imposed by the reporting requirements.  

50. The City will be ordered to enter into, and to file with the Commission on or before November 17, 2006, a written agreement with BNSF concerning the cost of, and (if there is to be a cost allocation) the cost allocation as between them of:  (a) the cost to install the temporary barricades; (b) the cost to install the permanent barricades; (c) the cost to remove the asphalt on the approaches to the crossing and on the tracks; and (d) any other cost associated with abolishing the Fifth Street crossing.   

51. The City will be ordered to file with the Commission, on or before November 30, 2006, plans and specifications which show the permanent barricades to be erected on Fifth Street and the plans and specifications for any other work associated with, or made necessary by, abolition of the Fifth Street crossing.  

52. The City will be ordered to file, on or before March 1, 2007, a compliance report in this docket when the crossing has been abolished.
  In no event will the City file this compliance report later than ten days after the date on which the Fifth Street crossing is permanently closed and barricaded.  

53. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

IV. ORDER
A. The Commission Orders That:  

1. The Amended Application of the City of Rocky Ford (Rocky Ford) is granted, subject to the conditions stated below.  
2. Subject to the conditions set out below, Rocky Ford is authorized to abolish the highway-railroad crossing which is located at Fifth Street in Rocky Ford, Colorado; which is DOT Crossing No. 003387 S; and which is located at Mile Post No. 565 91.  
3. On or before November 17, 2006, Rocky Ford will enter into, and will file with the Commission, a written agreement with BNSF Railway Company (BNSF) concerning the cost of, and (if there is to be a cost allocation) the cost allocation as between them of:  (a) the cost to install the temporary barricades at the Fifth Street crossing; (b) the cost to install the permanent barricades at the Fifth Street crossing; (c) the cost to remove the asphalt on the approaches to the Fifth Street crossing and on the tracks; and (d) any other cost associated with abolishing the Fifth Street crossing.  
4. On or before November 30, 2006, Rocky Ford will file with the Commission the plans and specifications which show the permanent barricades to be erected on Fifth Street and the plans and specifications for any other work associated with, or made necessary by, the abolition of the Fifth Street crossing.  
5. On or before March 1, 2007 (but in no event later than ten days after the date on which the Fifth Street crossing is permanently closed and barricaded), Rocky Ford shall file a compliance report in this docket when the Fifth Street crossing has been abolished.  Rocky Ford and the Chief of the Commission's Rail/Transit Safety Section jointly shall determine the format of, and the type of information to be provided in, the compliance report.  
6. Rocky Ford shall maintain, at its expense, the barricades at the Fifth Street crossing being abolished.  
7. BNSF shall maintain, at its expense, the tracks, the roadbed, and the appurtenances, at the Fifth Street crossing being abolished.  
8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Except as the context indicates otherwise, reference in this Decision to Application is to the Amended Application.  


�  The witnesses were:  Chief Gary Cox, Fire Chief for the City of Rocky Ford; Chief Frank Gallegos, Police Chief for the City of Rocky Ford; Mayor Randy Hamilton, Mayor of the City of Rocky Ford; Mr. Jarold Sitton, a former Mayor of the City of Rocky Ford and former member of the City of Rocky Ford City Council; and Ms. Kristine Watters, a resident of the City of Rocky Ford whose teenaged daughter was a passenger in an automobile involved in the May 2006 automobile-train collision which occurred at the Fifth Street crossing.  


�  The witness was Mr. Andrew J. Amparan, Manager of Public Projects for BNSF.  


�  Hearing Exhibit No. 2 was marked and withdrawn.  


�  The crossings are located, from west to east, at Second Street, Fifth Street, Seventh Street, Ninth Street, Main Street, Tenth Street, and Twelfth Street.  


�  The DOT crossing number is an unique identifier assigned by the Federal Railway Administration, through the Federal Highway Administration.  Each crossing in the country has such an unique crossing number.  


�  Hearing Exhibit No. 1 is a map of the City of Rocky Ford and shows the location of the streets and railroad crossings, of U.S. Highway 50 East and U.S. Highway 50 West (also known as Elm Avenue and Swink Avenue, respectively), and of the BNSF tracks.  On that Exhibit, the BNSF mainline track is labeled "The Atchison, Topeka, and Santa Fe Railroad" track.  During the course of testimony, witnesses added the green, red, and blue markings on Hearing Exhibit No. 1 to illustrate their testimony.  


�  For convenience, this Decision will refer to north and south rather than southwest and northeast.  


�  The difference is approximately one linear foot.  


�  To illustrate this point, one person who presented public testimony offered a videotape which she had made of Seventh Street.  The ALJ did not view the videotape because it was not admitted into evidence, because there was only one copy (thus, neither the City nor BNSF had an opportunity to view the videotape and to respond to it), and because the videotape was not screened during the hearing.  


�  There are 11 east-bound trains and 4 west-bound trains.  By and large, the trains are transporting mixed freight and coal.   These trains can be quite long.  


�  Human-powered vehicles include conveyances such as bicycles and skateboards.  


�  The raw data are contained in Hearing Exhibit No. 4, and the results are compiled in Hearing Exhibit No. 3.  Hearing Exhibit No. 4 consists of the sheets completed by each counter during her or his shift.  Each sheet was attested to by the person conducting the count.  


�  The City's only middle school and only high school are located south of the crossing.  


�  By way of example, assume that the survey reports that ten motorized vehicles used the crossing on Sunday.  The survey does not answer this question:  did ten motorized vehicles each use the crossing once, did five motorized vehicles each use the crossing two times, or did some other combination totaling the reported ten motorized vehicles use the crossing?  Thus, the reported numbers are the maximum number of separate motorized vehicles, pedestrians, and human-powered vehicles.  


�  The signatories of the petition opposing the closing (Public Hearing Exhibit No. 1) who do not reside in the City attend this church.  


�  For example, it would make it more time-consuming for residents to conduct their day-to-day activities such as banking and shopping.  


�  The evidence is that this crossing did not have sufficient vehicular traffic to warrant gates.  


�  The fire department uses Ninth Street as its primary north-south emergency response route.  


�  Another factor was the possibility that Rocky Ford might be able to obtain from BNSF a parcel of BNSF-owned land located at Ninth Avenue and Railroad Avenue.  A City study committee selected the site as the best location for a new public safety center to house the police department and the fire department and to replace the current public safety center.  The City has entered into an agreement with BNSF under which BNSF will transfer the property in fee simple to Rocky Ford if and when the Commission authorizes the closing of the Fifth Street crossing.  The evidence presented establishes that a new public safety center will increase the general public safety and will benefit both Rocky Ford and the surrounding area served by the Rocky Ford fire department.  Because this evidence did not address safety vis-à-vis the crossing itself, which the ALJ views as the focus of this proceeding, the ALJ finds that the evidence is not relevant to the issue to be decided and, accordingly, does not rely on the evidence presented concerning the new public safety center.  For this reason, the ALJ does not address the concerns raised at the public comment hearing regarding the proposed new public safety center.  


�  The MUTCD is a publication of the Federal Highway Administration and applies in Colorado due to its adoption by the Colorado Department of Transportation.  


�  The temporary barricades will resemble the Type III barricades illustrated on Hearing Exhibit No. 6.  


�  This cost is driven, in part, by the need to rewire the advance warning circuits to assure that the active warning devices at the remaining crossings continue to work.  


�  A grade separation is estimated to cost several millions of dollars and to require the razing of many buildings on both sides of the crossing.  


�  As pertinent here, that subsection grants the Commission the "power ... to make ... special orders ... or otherwise to require each public utility to maintain and to operate its ... tracks and premises in such manner as to promote and [to] safeguard the health and safety of ... the public, and to require the performance of any other act which the health or safety of its employees ... or the public may demand."  


�  As pertinent here, that subsection grants the Commission the "power ... to determine, [to] order, and [to] prescribe the terms and conditions of installation and operation, maintenance, and protection of all such crossings which may be constructed including ... the installation and regulation of ... means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted."  


�  As pertinent here, that subsection grants the Commission the "power ... to order any crossing constructed at grade ... to be ... abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]"  


�  An applicant has met this burden of proof when the evidence of record, however slightly, tips in favor of granting the application.  


�  Rule 4 CCR 723-7-7204(b)(VII)(A), for example, requires the filing of "a detailed description of the installation ... of any ... block ... proposed to be constructed at the crossing[.]"     


�  Rocky Ford and the Chief of the Commission's Rail/Transit Safety Section jointly will determine the format of, and the type of information to be provided in, the compliance report.  
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