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I. STATEMENT

The above-captioned application was filed by Applicant ER Express, Inc. (ER Express) on May 30, 2006, and the Commission gave notice of it on June 26, 2006.
1. By Decision No. R06-1145-I, Colorado Cab Company, LLC, d/b/a Denver Yellow Cab and/or Boulder Yellow Cab's (Yellow) Motion in Limine was granted, limiting the testimonial evidence that ER Express may offer at hearing to the two witnesses named in its list of witnesses.

2. On September 29, 2006, ER Express’s [sic] Emergency Motion to Amend the Interim Order Granting Motion in Limine and ER Express’s [sic] Emergency Motion to Vacate the Interim Order Granting Motion in Limine and Motion to Vacate and Reschedule Hearing was filed.

3. On September 29, 2006, the Motion to Amend ER Express’s [sic] Emergency Motion to Amend the Interim Order Granting Motion in Limine and ER Express’s [sic] Emergency Motion to Vacate the Interim Order Granting Motion in Limine and Motion to Vacate and Reschedule Hearing was filed.

4. By its request to amend, ER Express requests a waiver or shortening of response time in light of the scheduled hearing date being only a few days away.

5. It is appropriate that response time be waived in light of the pending hearing as well as the fact that the emergency motion largely notes a factual error in the order previously issued.

6. As grounds for the request to amend the Order in Limine, ER Express notes that it effectively supplemented its list of witnesses through the response delivered to Colorado Cab Company, LLC, d/b/a Denver Yellow Cab and/or Boulder Yellow Cab's Motion in Limine on September 7, 2006.  Thus, Yellow was on notice that ER Express intended to call the identified public witnesses at hearing approximately one month before trial, contrary to the conclusion in Decision No. R06-1145-I that Yellow would not be aware of the witnesses until approximately one week before trial.

7. In light of the disclosure well in advance of hearing, Yellow’s contention that it has been precluded from conducting effective discovery or preparing appropriate cross-examination and responsive evidence was largely negated or avoidable as of September 7, 2006.

8. Rule 1004(n) defines “List of witnesses” as “a list of the names, titles, addresses, and telephone numbers of the witnesses a party intends to call to the stand in a hearing.”  Rule 1004(n) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

Reviewing the witnesses identified in Exhibit A to ER Express Inc.’s Response to Colorado Cab Company, LLC, d/b/a Denver Yellow Cab and/or Boulder Yellow Cab's Motion in Limine, ER Express substantially complied with Commission rules in disclosing these public witnesses as they had for those in the initial list of witnesses.  The Order in Limine shall be modified to allow testimonial evidence from witnesses disclosed in its list of witnesses, as supplemented by ER Express, Inc’s Response to Colorado Cab Company, LLC, d/b/a Denver Yellow Cab and/or Boulder Yellow Cab's Motion in Limine.

9. Based upon the initial and supplemented witness disclosures, fairness of the hearing has been assured and harm to Yellow was avoided or negated several weeks in advance of hearing. 

10. The Administrative Law Judge having granted the primary relief requested by ER Express, alternative requests are moot.

II. ORDER

A. It Is Ordered That:

1. The Motion to Amend ER Express’s [sic] Emergency Motion to Amend the Interim Order Granting Motion in Limine and ER Express’s [sic] Emergency Motion to Vacate the Interim Order Granting Motion in Limine and Motion to Vacate and Reschedule Hearing filed on September 29, 2006 is granted.

2. Response time to ER Express’s [sic] Emergency Motion to Amend the Interim Order Granting Motion in Limine is waived.

3. ER Express’s [sic] Emergency Motion to Amend the Interim Order Granting Motion in Limine filed on September 29, 2006, is granted. 

4. ER Express’s [sic] Emergency Motion to Vacate the Interim Order Granting Motion in Limine and Motion to Vacate and Reschedule Hearing filed on September 29, 2006, is denied as moot. 

5. ER Express, Inc.’s testimonial evidence at hearing shall be limited to those witnesses disclosed in substantial compliance with Commission rules, namely Ernest and Sandy Rakotovao, and those witnesses disclosed in Exhibit A to ER Express Inc.’s Response to Colorado Cab Company, LLC, d/b/a Denver Yellow Cab and/or Boulder Yellow Cab's Motion in Limine. 

6. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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