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I. statement
1. On May 14, 2006, Staff of the Commission (Staff) issued Civil Penalty Assessment Notice No. 79052 (CPAN) to Chris Clark and Chris Moving Service, also known as The Perfect Move (Respondent).  Service of the CPAN commenced this proceeding.  

2. Pursuant to Order Setting Hearing and Notice of Hearing dated May 17, 2006, the Commission set the hearing in this matter for June 27, 2006.  The hearing was called to order on the date, at the time, and at the place specified.  Both Staff and Respondent were present.  The hearing did not conclude on that date.  By Decision No. R06-0752-I, a second day of hearing was scheduled.  On the scheduled date, the second day of hearing was held.  

3. At the beginning of the hearing, Respondent admitted that he had violated the sole contested allegation in the CPAN.  As a result, the only issue at hearing was the amount, if any, of the civil penalty to be assessed for the admitted violation.  Staff presented the testimony of Mr. Tony Muñoz, the Commission investigator who investigated the violation and issued the CPAN, and no documentary evidence.  

4. At the conclusion of the Staff's direct case, Respondent made a motion to dismiss.  The motion was argued and then taken under advisement.  Without prejudice to the pending motion to dismiss, Respondent presented his case.  Staff presented no rebuttal.  The hearing was concluded, and the evidentiary record was closed.  Each party filed a post-hearing statement of position.  Because there had been oral argument on the motion to dismiss, however, the Administrative Law Judge (ALJ) did not permit further argument on the motion to dismiss.  

5. After reviewing her notes from the hearing, the ALJ has concluded that she stated the applicable standard or test concerning a motion to dismiss made at the conclusion of the direct case as follows:  whether Staff had made its prima facie case.  This is the incorrect standard, and the parties argued based on this incorrect statement.  

6. The correct test or standard to be applied in deciding the motion is:  whether a judgment in favor of Respondent is justified on the basis of the evidence presented by Staff in its direct case.  Colo.R.Civ.P. 41(b)(1);
 City of Aurora v. Simpson (In re Water Rights of Park County Sportsmen's Ranch), 105 P.3d 595, 613-14 (Colo. 2005).  

7. Because the parties, and especially Staff (against which the motion was made), argued based on the ALJ's statement of the incorrect standard, the ALJ will give the parties an opportunity to argue the motion to dismiss based on the correct test.  

8. If he wishes to do so, Respondent will be permitted to file a written supplement to the motion to dismiss that he made the conclusion of Staff's direct case.  This filing will be due on or before October 13, 2006.  

9. Irrespective of whether Respondent makes a filing on October 13, 2006, Staff will be ordered to file a written supplement to its response to the motion to dismiss made at the conclusion of Staff's direct case.  This filing will be due on or before October 27, 2006.  

10. The parties may not address any matter in these supplemental filings other than the motion to dismiss made at the conclusion of Staff's direct case.  The parties are advised that the ALJ will not consider anything contained in the supplemental filing which does not address the motion to dismiss.  

11. As stated at the conclusion of the hearing, the ALJ will decide the motion to dismiss based on the evidence presented by Staff in its direct case.  If she denies the motion, then the ALJ will decide the case based on the entire evidentiary record.  

II. ORDER
A. It Is Ordered That:
1. If he wishes to do so, Chris Clark and Chris Moving Service, also known as The Perfect Move (Respondent), may file and serve, on or before October 13, 2006, a written supplement to the oral motion to dismiss which he made at the hearing.  
2. On or before October 27, 2006, and irrespective of whether Respondent makes a filing on October 13, 2006, Staff of the Commission (Staff) shall file and serve a written supplement to the oral response it made at hearing to Respondent's motion to dismiss.  
3. The parties shall not address any matter in these supplemental filings other than the motion to dismiss made at the conclusion of Staff's direct case.  
4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge


G:\ORDER\06G-291CP.doc:SP









�  As pertinent here, Colo.R.Civ.P. 41(b)(1) states:  in a trial by the court, at the conclusion of plaintiff's case,  


the defendant [here, Respondent], without waiving his right to offer evidence in the event the motion is not granted, may move for a dismissal on the ground that upon the facts and the law the plaintiff [here, Staff] has shown no right to relief.  The court as trier of fact may then determine them and render judgment against the plaintiff [here, Staff] or may decline to render judgment until the close of all the evidence.  
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