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I. STATEMENT  

1. On May 3, 2006, Vermel L. Paige, doing business as Vermel's Care Center (Paige or Applicant), filed a verified Application to Operate as a Contract  Carrier by Motor Vehicle for Hire (Application).  Appended to the Application were seven exhibits, including letters of support.  That filing commenced this docket.  

2. The Commission gave public notice of the Application.  Notice of Applications Filed, dated May 15, 2006.  The Commission provided notice of the Application as required by § 40-11-103(2), C.R.S.  

3. On June 14, 2006, MKBS, LLC, doing business as Metro Taxi, Inc., and/or Taxi Latino (Metro Taxi or Intervenor) timely intervened of right.  Ms. Paige and Metro Taxi are the only parties in this proceeding.  

4. By Order Setting Hearing and Notice of Hearing dated June 28, 2006, the Commission scheduled this matter for hearing before an Administrative Law Judge (ALJ) on August 7, 2006 and deemed the Application complete as of June 28, 2006.  

5. A hearing in this matter was held as scheduled.  The ALJ heard the testimony of two witnesses:  Ms. Vermel Paige, the Applicant, and Mr. Kyle Brown, General Manager of Metro Taxi.  Hearing Exhibits No. 1, No. 2, and No. 3 were identified, offered, and admitted into evidence.  At the conclusion of the hearing, the ALJ took the case under advisement.  

6. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this case along with a written recommended decision.  

II. FINDINGS OF FACT

7. Applicant Ms. Paige is an individual
 who seeks  

authority to operate as a contract carrier by motor vehicle for hire for the transportation of passengers and their baggage between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado.  [The Application] is restricted as follows:  (1) to providing transportation services for:  (a) passengers who are clients of Vermel's Care Center [in Aurora, Colorado]; (b) Support, Inc., [in Aurora, Colorado]; and (c) Long Term Care [in Aurora, Colorado]; (2) against any transportation service that originates or terminates at Denver International Airport; and (3) against any transportation service to or from hotels or motels.  

Notice of Applications Filed, dated May 15, 2006, at 2.

8. Intervenor Metro Taxi is a common carrier by motor vehicle which holds Certificate of Public Convenience and Necessity (CPCN) PUC No. 1481 under which, as relevant here, it is authorized to provide taxi service to passengers and their baggage within the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado.
  Metro Taxi's CPCN is active and in use.  

9. Ms. Paige is a host home provider for, and also provides day care services for, persons with developmental challenges, physical challenges, and mental challenges.  She has specialized training necessary for providing services to these persons, particularly in the areas of seizures, brain injury, first aid, cerebral palsy, and cardio-pulmonary resuscitation, and has medication certification.  

10. Occasionally, and with little or no warning, persons who are developmentally-, physically-, or mentally-challenged may have seizures or may vomit, may become belligerent or aggressive, may exhibit inappropriate or unanticipated behaviors, or may be unable to control bodily functions.  As a care provider, Ms. Paige is accustomed to, is trained to respond to, and deals on a daily basis with the exigencies (such as those listed) inherent in providing services to these specific populations.  

11. Ms. Paige provided evidence of her financial fitness to provide the requested transportation service.  There is no evidence which rebuts or calls into question her financial fitness; indeed, the issue was not addressed at the hearing.  There is no dispute that Ms. Paige is financially fit.  

12. Ms. Paige proposes to provide transportation service to three care providers:  Vermel's Care Center; Support, Inc.; and Long Term Care.
  She estimates that she will provide transportation service to no more than 14 persons.  She also estimates that, five days a week, she will provide transportation from the care provider's client's (the passenger) home to the day care in the morning and from the day care to the passenger's home in the evening.  Applicant will not provide transportation for errands; will not provide medical transportation (e.g., doctor visits, emergency transportation to hospital); will not provide transportation for persons who do not have a verified developmental, mental, or physical disability;
 and will not provide transportation to or from Denver International Airport and/or to or from hotels and motels.  

13. It appears that consistency of routine and surroundings and familiarity with care givers, including those who provide transportation services, is important to the population to which Ms. Paige seeks to provide transportation service.  A change in routine or the presence of an unfamiliar person can result in anxiety, nervousness, and a generalized sense of fear.  To provide consistency and familiarity, Ms. Paige will have two drivers.  She will be the principal driver, and her daughter will be available to be a driver on a fill-in, as-needed basis.  In addition, Ms. Paige will use the same vehicle, a Dodge Caravan with a seating capacity of six to seven persons.  While she does not own a wheelchair-accessible vehicle at present, if the Application is granted, Ms. Paige plans to purchase a wheelchair-accessible van.  

Ms. Paige provided evidence of her operational fitness to provide the requested transportation service.  There is no evidence which rebuts or calls into question her operational 

fitness; indeed, the issue was not addressed at hearing.  There is no dispute that Ms. Paige possesses the requisite operational fitness.  

14. Care centers and other providers of services to the developmentally-, physically-, and mentally-challenged generally receive their support payments from federal or state funds on a monthly basis.  As a result, it is sometimes the case that a service provider does not have funds available to pay for transportation provided by existing carriers (e.g., Access-a-Ride, taxicabs) because these providers require payment at the time the transportation service is rendered.
  Ms. Paige is willing to work with the care providers with which she proposes to contract to the end that, if desired and as necessary, each can have a flexible payment plan tied to receipt of funds and not tied to when transportation service is provided.  

15. Included as exhibits to the Application are letters of support from two of the three organizations with which she intends to contract.
  Each letter indicates that Ms. Paige's practical and daily experience with the special needs of the developmentally-, mentally-, and physically-challenged demonstrates her ability to meet the transportation needs of that population and, thus, of the care providers with which she intends to contract.  In addition, Ms. Paige's testimony supports her providing transportation service to the third organization with which she will contract:  Vermel's Care Center.  

16. Under its CPCN and in accordance with its tariffs, Metro provides transportation service to all members of the public, including the population which the Applicant proposes to serve.  Metro estimates that it has thousands of customers.  Providing transportation by taxicab is Metro's only business.  

17. Metro operates seven days a week, 24 hours a day.  Metro has over one hundred Metro-owned vehicles in its fleet; in addition, a relatively small number of owner-operators drive for Metro.
  As part of its fleet, Metro has seven wheelchair-accessible vans, which are available seven days a week, 24 hours a day.  

18. To provide its transportation service, Metro has over 350 drivers, each of whom is an independent contractor.  Each driver receives training, which includes sensitivity training.  Although the exact nature and the duration of that sensitivity training are not known, generally the training is designed to increase each driver's awareness of the passenger's needs and circumstances and of the driver's responsibility to apply the sensitivity training when appropriate.
  

19. The wheelchair-accessible van drivers
 receive additional training from the Regional Transportation District (RTD).  The exact nature and the duration of this training are unknown.  It appears that the training generally involves operating wheelchair lifts, driving wheelchair-accessible vans, moving wheelchair-bound passengers into and out of the van, and assuring the safety of the passengers.  

20. Metro's drivers receive no special training -- and, insofar as the record shows, are not trained -- with respect to the medical or other special needs of the population which Ms. Paige proposes to serve.  For example, Metro's drivers are not trained in cardio-pulmonary resuscitation, are not first-aid certified, and are not trained with respect to seizures.  At present, if a passenger has a need for a driver with any of this special training or knowledge, Metro cannot provide such a driver.  

21. When it receives a request for transportation service, Metro assumes that the person arranging the transportation (a) has determined that the passenger is capable of being transported by taxicab and (b) if necessary, will inform Metro of the passenger's special needs (e.g., the passenger needs assistance walking or must be delivered into the care of someone).  In Metro's opinion, it is the responsibility of the person arranging transportation to determine whether the transporter (that is, Metro) is capable of providing transportation which fits the needs of the passenger.  Metro expects the person arranging transportation to ask questions regarding Metro's service and drivers and to provide explicit instructions regarding the passenger's special needs or requirements.  As a result, it is not Metro's general business practice to inquire about a passenger's special needs.  When it receives special instructions regarding transportation, however, Metro passes that information on to its drivers.  

22. Metro has a company policy pursuant to which a driver can make a special arrangement to pick-up and to drop-off a passenger outside the general dispatch process.  Metro believes that, once in place, a special arrangement of this type could provide stability, consistency of routine and surroundings, and familiarity with a driver for the special needs passengers.  Although its management would have to approve a long-term special arrangement, and although such an arrangement would be unusual, Metro "can make this happen" based on the circumstances of a specific passenger.  If asked to do so by a family member or a care provider, Metro would attempt to arrange to have one or two drivers provide transportation for a particular passenger over the long-term.  

23. Metro would be willing to take an active role in working with care centers to match drivers with passengers with special needs.  The care giver community is unaware that Metro would undertake to match drivers and passengers, at least insofar as the record shows.  What Metro would do to match drivers and passengers and the extent to which Metro would advertise (if at all) the availability of such an opportunity to the care-giver community are unknowns.  

24. All Metro drivers are independent contractors.  As a result, while each is free to make a special arrangement or to take special training if she wishes to do so, Metro cannot require a driver to make a special transportation arrangement; cannot require a driver to take special training offered by Metro; cannot require a driver to abide by a special transportation arrangement, once made; and cannot require a driver to transport a specific passenger at a specific time.  Each driver is free, within certain parameters established by Commission rule,
 to determine for herself when and whether to accept a fare and to transport a passenger.  

25. Ms. Paige recounted incidents involving transportation providers, including Metro, in which:  (a) scheduled transportation did not arrive as requested (either arrived late or not at all), thus leaving the special needs passenger stranded; (b) a special needs passenger was left on a curb rather than being delivered to the door of the care giver or family member, thus leaving the passenger on the street without the care giver's or family member's being aware of the passenger's presence; (c) a driver made insensitive, loud, and public remarks, within the hearing of the passenger, about the passenger's physical disfigurement;
 and (d) drivers have refused to assist special needs passengers from taxicabs or to touch them, citing insurance policy-based and potential liability-based restrictions or prohibitions.  Metro's witness Brown testified that he was unaware of these instances and that, insofar as he was aware, Metro had received no complaint concerning Metro drivers engaging in such behavior.  

26. Metro provides transportation for Medicaid patients several times each day through its contract with LogistiCare.  Whether these patients include persons with developmental, mental, or physical challenges is unknown; and, assuming that some have such challenges, the number of such persons, and the revenue generated by transporting them, are unknowns.  

27. Metro stated that it will lose customers and revenues if the Application is granted because of competition from Ms. Paige.  Ms. Paige did not dispute that this was possible.  Metro provided no evidence with respect to (a) the number of passenger trips which Metro expects to lose; (b) the period of time over which a loss in revenue, if it occurred, would continue;
 (c) the quantification, on either a monthly or an annual basis, of Metro's expected revenue losses; or (d) any other information with respect to the issue of whether granting the Application would impair Metro's efficient public service.  Metro did not explain how, from its perspective, the loss of no more than 14 potential passengers could adversely affect its efficient public service when Metro provides transportation service to thousands of passengers.  Other than general statements that it will be harmed financially if the Application is granted, Metro provided no evidence addressing whether its efficient public service will be impaired -- and, if so, the ways in which it would be adversely impacted -- by Ms. Paige's providing the transportation as proposed.  

III. DISCUSSION AND CONCLUSIONS  
28. The Commission has subject matter jurisdiction and has personal jurisdiction over the Applicant.  

29. Section 40-11-103, C.R.S., provides the jurisdictional basis for the Commission to consider an application seeking issuance of a contract carrier permit.  Of particular interest is § 40-11-103(2), C.R.S., which provides in relevant part that  

[n]o permit ... shall be granted by the commission if in its judgment the proposed operation of any such contract carrier will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route.  

(Emphasis supplied.)  

30. The Commission has discretion to grant or to deny an application for a contract carrier permit.  In exercising its discretion, however, the Commission is statutorily-bound to consider the impact of the proposed operation of the contract carrier on existing common carriers and, further, is statutorily-bound to deny a contract carrier permit application if the record establishes that the proposed operation will -- not may -- impair the efficient public service of an existing common carrier serving the same geographic area.  If there is insufficient evidence to support a finding that the proposed contract carrier operation will impair the efficient public service of an existing common carrier, the Commission may grant the requested permit if the other prerequisites are met.  

31. Rule 4 Code of Colorado Regulations (CCR) 723-6-6203(e) (Rule 6203(e)) sets out the burden of proof for applicants who see contract carrier permits.  The rule states:  


(I)
A contract carrier applicant shall bear the burden of proving that the service it proposes is specialized and tailored to the potential customer's distinct need.  


(II)
Such a showing is overcome by an intervenor's showing that the intervenor has the ability and willingness to meet the potential customer's distinct need.  


(III)
If the intervenor makes .. a showing [under Rule 6203(e)(II)], the applicant shall bear the burden of proving that the applicant is better suited than the intervenor to meet the distinct needs of the potential customer.  


(IV)
The intervenor may overcome [a Rule 6203(e)(III)] demonstration by establishing that the applicant's proposed operation will impair the efficient public service of any common carrier then adequately serving the same geographic area.  

(Emphasis supplied.)  As can be seen from the language of the rule, an applicant must establish that it meets certain criteria and an intervenor is given the opportunity to present evidence to overcome an applicant's proof.  

32. Rule 6203(e) is somewhat atypical in that it places an explicit burden of proof on an applicant and an explicit burden of proof on an intervenor.
  This shifting burden of proof does not negate the fact that, in accordance with Rule 4 CCR 723-1-1500, the applicant, who is the person seeking a Commission order, retains the ultimate burden of proof.  An applicant must meet this burden of proof by a preponderance of the evidence.
  Section 13-25-127(1), C.R.S.  An applicant may meet this burden by presenting testimonial and documentary evidence, including sufficiently reliable hearsay.  

33. The Applicant has met her burden of proof in this matter.  The Application and the requested contract carrier permit should be granted.  

34. The potential customers (i.e., the care givers) to which Ms. Paige proposes to provide transportation services have at least two different types of distinct needs.

35. The first type revolves around the needs of the developmentally-, mentally-, and physically-challenged persons to whom the potential customers provide services.  For example, given the persons for which they arrange transportation, the care givers need a transportation provider which is able to offer consistency and dependability in the transportation and which is familiar with, and able to respond efficiently and appropriately to, the sudden and often unexpected demands of the passengers.  Ms. Paige demonstrated by a preponderance of the evidence that she is qualified and stands ready, willing, and able to provide a transportation service which is tailored to meet this set of distinct needs.  For example, Ms. Paige will have only two drivers; she has numerous relevant certifications and has received training; and she has significant practical experience working with members of the population to be transported.  The record establishes that the service which Ms. Paige proposes to provide is specialized and tailored to meet this distinct need of the potential customers.    

36. While there can be little dispute that Metro is willing to meet this type of distinct need, there is no persuasive evidence that, at present, Metro has the ability to meet this type of distinct need of the potential customers.  Metro's ability to meet this type of distinct need is hampered significantly by the fact that its drivers are independent contractors over whom, as detailed in the findings of fact, Metro can exercise only minimal control.  Rule 4 CCR 723-6-6253(c) may undercut even further Metro's ability to meet this type of distinct need because that rule permits a taxicab driver to refuse to transport a passenger who is "unable to care for himself or herself, if not in the charge of a responsible companion or attendant."
  

37. The second distinct need of the potential customers is for a transportation provider with which they are able to negotiate agreements which allow for flexibility in payment dates, for payment plans, or for similar accommodations.  Ms. Paige testified to her understanding of this distinct need and indicated her willingness to accommodate it.  Metro's witness did not address this issue.  Metro's tariff does not contain an express provision which would allow Metro to negotiate a payment plan, schedule, or other accommodation.  Based on the evidence, it appears that, at present, Metro cannot meet this distinct need of the prospective customers.  

38. Considering all the evidence, the ALJ finds that Ms. Paige met her burden of proof under Rules 6203(e)(I).  Considering all the evidence, the ALJ finds that Metro did not meet its burden under Rule 6203(e)(II).
  

The final issue to be addressed is:  whether granting the Application "will impair the efficient public service of any authorized motor vehicle common carrier ... adequately serving the same territory over the same general highway route."  Section 40-11-103(2), C.R.S.
  

Given the absence of interventions by other common carriers which may serve the same geographic area as that which Ms. Paige proposes to serve, the ALJ finds that the proposed service will not impair their efficient public service.  As to Metro, the only common carrier which did intervene, there is no quantitative persuasive evidence from which the Commission can determine whether granting the Application will impair Metro's efficient public service.  Given the absence of such evidence, the ALJ finds that Metro failed to meet its burden of proof with respect to this issue.
  Accordingly, the ALJ finds and concludes that granting the Application will not impair Metro's efficient public service.  

39. The Application establishes that Applicant is familiar with the Rules Regulating Transportation by Motor Vehicles, 4 CCR 723 Part 6, and particularly Rule 6000 through and including Rule 6249, and agrees to be bound by, and to comply with, those Rules.  The record establishes that Ms. Paige is operationally and financially fit to conduct operations under the authority requested.  Finally, the record shows a need for the proposed service.  

40. The ALJ finds and concludes:  (a) because the Applicant is fit, financially and otherwise, to perform the proposed service and because the other prerequisites have been met, the Application should be granted; and (b) Ms. Paige should be granted a contract carrier permit, subject to the conditions set out in the Ordering Paragraphs, below.  

41. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

IV. ORDER
A. The Commission Orders That:  
1. The Application of Vermel L. Paige to Operate as a Contract Carrier by Motor Vehicle for Hire is granted.  

2. Vermel L. Paige is granted a permit to operate as a contract carrier by motor vehicle for hire as follows:  

Transportation of  

passengers and their baggage  

between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado.  

RESTRICTIONS:  

This authority is restricted as follows:  

(1)
To providing transportation services for:  (a) passengers who are clients of Vermel's Care Center, 1755 South Salida Circle, Aurora, Colorado 80017; (b) Support, Inc., 15591 East Centretech Parkway, Aurora, Colorado 80011; and (c) Long Term Care, 1738 North Eagle Street, Unit A, Aurora, Colorado 80011;  

(2)
Against providing any transportation service that originates or terminates at Denver International Airport, Denver, Colorado; and  

(3)
Against providing any transportation service to or from hotels or motels.  

3. The authority granted in Ordering Paragraph No. 2 is conditioned on Vermel L. Paige’s meeting the requirements contained in this Order and is not effective until these requirements have been met.  

4. All operations under the permit granted by Ordering Paragraph No. 2 shall be strictly contract operations, and the Commission shall retain jurisdiction to make such amendments to this permit as deemed advisable.  

5. The right of Vermel L. Paige to operate shall depend upon her compliance with all present and future laws, regulations, and orders of the Commission.  

6. Vermel L. Paige shall cause to be filed with the Commission tariffs as required by Commission rules.  

7. Vermel L. Paige shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  

8. Vermel L. Paige shall pay the issuance fee and annual vehicle identification fees.  

9. To comply with the requirements of § 27-76.5-103, C.R.S., Vermel L. Paige shall file an Affidavit of Eligibility, together with a copy of appropriate documentation such as a driver's license, which establishes her lawful presence in the United States.  

10. Vermel L. Paige may not begin operations under her permit until she has met the requirements set out in Ordering Paragraphs No. 6 through and including No. 9, above.  

11. If Vermel L. Paige does not comply with the requirements of Ordering Paragraphs No. 6 through and including No. 9, above, within 60 days of the effective date of this Order, then Ordering Paragraphs No. 1 and No. 2, above, shall be void.  On good cause shown, the Commission may grant additional time for compliance.  

12. Docket No. 06A-261BP is closed.  

13. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

14. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

15. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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�  Ms. Paige, and not her business Vermel's Care Center, is the Applicant.  


�  Metro's CPCN is Hearing Exhibit No. 2, and its tariffs are Hearing Exhibit No. 3.  


�  At the time of the hearing, Ms. Paige had provided transportation, upon request and without compensation, to Support, Inc., and Long Term Care.  


�  The three care givers with which Ms. Paige will contract, and for which she will provide transportation service, provide services only these populations.  


�  The frequency with which this occurs is not clear from the record.  


�  The Application and its attachments are Hearing Exhibit No. 1.  


�  The exact numbers are not in the record.  


�  As an example, Metro's witness Brown testified that the sensitivity training includes instructing drivers to open the door for a passenger and to assist her to her destination.  The meaning of assisting a passenger to her destination is not clear from the record.  In addition, as noted above, the record does not include a substantive description of the sensitivity training.  As a result, the record does not reveal how the sensitivity training may assist a driver in identifying a passenger who needs assistance (however defined) to her destination.  


�  There were seven such drivers at the time of the hearing.  


�  See, e.g., Rules 4 Code of Colorado Regulations (CCR) 723-6-6210 (driver courtesy) and Rule 4 CCR 723-6-6253 (taxicab service).  As pertinent to this Application, Commission rule permits a taxicab driver to refuse to transport a passenger who is "unable to care for himself or herself, if not in the charge of a responsible companion or attendant."  Rule 4 CCR 723-6-6253(c).  This appears to include the population which Ms. Paige seeks to serve.  


�  The record does not reveal whether this was a Metro driver.  


�   The logical questions with respect to duration are at least the following:  Would the loss of revenue be temporary or permanent?  If temporary, for what period of time would the loss of revenue continue?  


�  This approach is consistent with the generally-recognized concept that the proponent of a proposition bears the burden of proving the proposition.  In addition, shifting the burden of proof to the intervenors to establish that "the intervenor has the ability and willingness to meet the potential customer's distinct need" (Rule 6203(e)(II)) and that "the applicant's proposed operation will impair the efficient public service of any common carrier then adequately serving the same geographic area" (Rule 6203(e)(IV)) is logical because the intervenor is in the best position to provide, and unquestionably has the motivation to provide, such evidence.  


�  An applicant has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  


�  Ms. Paige will not be a taxicab driver, and she has testified to her willingness to provide service to this population.  As a result, this rule has little, if any, import vis-à-vis Ms. Paige's providing transportation services.  


�  The ALJ finds that, had Metro met its burden of proof under Rule 6203(e)(II) (which it did not), Ms. Paige established that she "is better suited than [Metro] to meet the distinct needs of the potential customer[s]."  Rule 6203(e)(III).  This finding rests generally on the findings of fact and specifically on the fact that Ms. Paige is able at present to meet the distinct needs while Metro cannot meet the distinct needs until some undisclosed and unknown time in the future, if at all.  The potential customers, which want specialized transportation services now, will be adversely affected if they must wait until some time in the future to obtain those specialized service.  That Ms. Paige can meet the potential customers' distinct needs now establishes that she is better suited that Metro to meet those needs.  


�  For purposes of completeness in this Decision, the ALJ assumes that the Commission must make this statutory inquiry irrespective of whether an applicant meets its burden of proof as set out in Rule 6203(e)(III).  In any event, as explained in note 16, supra, the ALJ finds that Ms. Paige met her burden of proof under that rule.  


�  The Colorado Supreme Court has recognized that it is "incumbent upon [intervenor], as the protestant of [the] application, to establish that [applicant's] proposed operation would impair [intervenor's] efficient common carrier service."  Ace West Trucking, Inc. v. Public Utilities Commission, 788 P.2d 755, 763 (Colo. 1990) (citing Commission rules).  
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