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I. STATEMENT

The above-captioned application was filed by Applicant ER Express, Inc. (ER Express) on May 30, 2006, and the Commission gave notice of it on June 26, 2006 (Notice).
1. MKBS, LLC d/b/a Metro Taxi, Inc. and/or Taxi Latino (Metro), Colorado Cab Company, LLC, d/b/a Denver Yellow Cab and/or Boulder Yellow Cab (Yellow), and Golden West Commuter, LLC (Golden West) timely intervened of right on July 26, 2006.

2. By Decision No. R06-1135-I, the application was restrictively amended to exclude any proposed transportation service to or from Jefferson County, Colorado.  Based thereupon, the intervention of Golden West was withdrawn.

3. On August 25, 2006, Colorado Cab Company, LLC, d/b/a Denver Yellow Cab and/or Boulder Yellow Cab's Motion in Limine was filed.  Yellow moves for an order limiting the testimonial evidence that ER Express may offer at the hearing to the two witnesses named in its list of witnesses filed two weeks after the date it was due under the Commission's pre-filing rules.

4. As grounds for the request, Yellow first cites that the Notice stated: "the Applicant shall file and serve its list of witnesses and copies of its exhibits within ten days after the conclusion of the notice period.”  As noted, this statement merely restates the provision of Rule 1405(e)(I) of the Commission's Rules of Practice and Procedure.

5. Applicant is a certificated carrier that is represented in this docket by counsel.  Each knew, or should have known, of the requirement to file a list of witnesses and copies of exhibits in accordance with the cited provisions.

6. Applicant filed its untimely list of witnesses and copies of exhibits on August 21, 2006.

7. Yellow challenges the sufficiency of ER Express’ disclosure because only two individuals are named and many witnesses are referenced as not yet identified.

8. Based upon the argued deficiency and the two-week delay in the filing, Yellow contends that it has been precluded from conducting effective discovery or preparing appropriate cross-examination and responsive evidence.

On September 8, 2006, ER Express, Inc.'s Response to Colorado Cab Company, LLC, d/b/a Denver Yellow Cab and/or Boulder Yellow Cab's Motion in Limine was filed.  ER Express requests that the motion in limine be denied because: (a) Yellow failed to demonstrate that it has been adversely affected or materially prejudiced by ER Express' failure to file its list of witnesses by August 7, 2006; (b) ER Express' list of witnesses put Yellow on adequate notice as to ER Express' potential witnesses; and (c) the Motion in Limine, if granted, would effectively prohibit ER Express' and the public's ability to validate the Applicant’s contention that the Yellow's, Metro's, and Golden West's transportation services are seriously deficient.

9. Yellow correctly states ER Express’ requirement to file and serve its list of witnesses and copies of its exhibits on or before August 7, 2006.  Rule 1405(e)(I) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.

10. Rule 1004(n) defines “List of witnesses” as “a list of the names, titles, addresses, and telephone numbers of the witnesses a party intends to call to the stand in a hearing.”  Rule 1004(n) of the Rules of Practice and Procedure, 4 CCR 723-1.

Reviewing the list of witnesses filed by ER Express on August 22, 2006, only two witnesses (Ernest and Sandy Rakotovao) are identified by name.  

The remedy provided for any person adversely affected by a failure of another party to provide discovery, set out in Rule 1405(e)(VI), is to file a motion to compel discovery, a motion to dismiss, or a motion in limine.  Therefore, it must be determined whether Yellow has been adversely affected by the two-week delay in filing or the inadequacy of disclosure, if so found.

ER Express knew, or should have known, of the deadline to file and serve its witness list, it failed to timely file the same.  However, Yellow must demonstrate some adverse affect from the two week delay before any relief will be granted.  See Rule 1405, 4 CCR 723-1.

11. The ALJ finds that Yellow failed to demonstrate sufficient adverse affect from the two-week delay to justify any relief in the context of this proceeding.

12. Turning to the adequacy of the disclosures in the list of witnesses, the ALJ perceives a spectrum of explanations for failing to fully comply with the rule ranging from impossibility (i.e. perhaps an applicant naming all rebuttal witness before the intervenors disclose their witnesses) to someone just not knowing whom they will call as witnesses when the filing is due.  It is the ALJs perception that ER Express’ pleading tends toward a lack of preparation.  Aside from the disclosure of witnesses, there was no explanation why some witnesses could not be identified, and there was not even an attempt to summarize the nature of testimony to be solicited from unknown witnesses.

13. The ALJ finds that ER Express substantially complied with Commission rules in  disclosing Ernest and Sandy Rakotovao as witnesses in this docket.  However, ER Express failed to comply with the letter or spirit of Commission rules as to any other witness listed for their direct case.

14. ER Express argues that relief should be denied because it puts Yellow on notice of the type of individuals that it intends to call.  This argument does not acknowledge, address or comply with the requirements of Rules 1405 and 1004, 4 CCR 723-1.

15. ER Express argues that relief should be denied because of similar deficiencies in pleadings filed by intervenors.  This argument fails.  Primarily, the compliance, or lack thereof, by other parties has little to do with ER Express’ compliance.  Further, intervenors were entitled to have compliant disclosures from Applicant before disclosing their own list of witnesses.  It is impossible to know the effect of a proper disclosure by Applicant upon the disclosures of intervenors.  Presumably, intervenors did the best they could in light of Applicant’s failure to disclose its witnesses.

16. Finally, ER Express argues that the requested remedy would materially hinder ER Express’ presentation of its case.  Unfortunately, this argument only goes to the consequence of ER Express’ actions, rather than the failure leading to those consequences.

17. Yellow is now approaching one week before hearing without knowing the identity of witnesses that ER Express intends to call at hearing.  Understandably, this predicament adversely affects Yellow’s discovery and preparation for hearing.

18. One of the most important aspects of the Commission’s procedural rules is to ensure fairness in Commission proceedings.  ER Express’ failure to comply with the rules has materially prejudiced Yellow in its preparation for a quickly-approaching hearing.  

19. Yellow has not delayed addressing ER Express’ failure to comply with Commission rules.  ER Express served its list of witnesses by mail on Monday, August 21, 2006.  Yellow filed its motion in limine on Friday, August 25, 2006.  In light of the quickly approaching hearing, the selection of relief requested is understandable.  Restricting Applicant’s testimony to witnesses properly disclosed is consistent with Commission rules and alleviates prejudice to Yellow from ER Express’ failure.

II. ORDER

A. It Is Ordered That:

1. Colorado Cab Company, LLC, d/b/a Denver Yellow Cab and/or Boulder Yellow Cab's Motion in Limine filed on August 25, 2006, is granted. 

2. ER Express, Inc.’s testimonial evidence at hearing shall be limited to those witnesses disclosed in substantial compliance with Commission rules, namely Ernest and Sandy Rakotovao. 

3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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