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I. STATEMENT  
1. This proceeding commenced with the filing by Public Service Company of Colorado (Public Service, PSCo, or Applicant) of an Application.  Public Service seeks a Commission order which:  (a) approves the Energy Exchange Agreement between PacifiCorp and Public Service (Exchange Agreement or Agreement); (b) waives the competitive resource acquisition process requirements found in Rule 4 Code of Colorado Regulations (CCR) 723-3-3610(b) (Competitive Acquisition Rule or Bidding Rule); (c) declares the purchases made under the Exchange Agreement to be exempt from Applicant's Trading Business Rules governing short-term purchases (Trading Business Rules);
 and (d) authorizes Public Service "to recover the costs of all power purchases made under the Exchange Agreement through whatever mechanism the Commission approves for the recovery of long-term power purchases made during 2008 through 2014, the years when the exchange obligations under the Exchange Agreement will be in effect" (Application at 1) (Use of the Cost Recovery Mechanism).  

2. On January 13, 2006, the Commission issued a Notice of Application Filed in which the Commission established an intervention period.  

3. On February 23, 2006 by Minute Entry, the Commission deemed the Application to be complete.  

4. Holy Cross Energy filed a Petition for Leave to Intervene.  The Commission granted this petition by Decision No. C06-0170.
    

5. LS Power Associates, L.P., filed a Petition to Intervene.  The Commission granted this petition by Decision No. C06-0170.
  

6. The Staff of the Commission (Staff) filed an intervention.  The Commission granted this intervention by Decision No. C06-0170.  

7. The Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention of Right.  The Commission granted this intervention by Decision No. C06-0170.  

8. PacifiCorp filed a Notice of Intervention and, in the Alternative, Petition to Intervene.  In addition, PacifiCorp filed a Verified Motion for Admission of Counsel Pro Hac Vice.  The Commission granted this petition and the motion by Decision No. C06-0170.  

9. Climax Molybdenum Company (CMC) filed a Petition to Intervene.  The Commission granted this petition by Decision No. C06-0170.  

10. CF&I Steel, LP, doing business as Rocky Mountain Steel Mills (RMSM), filed a Petition to Intervene.  The Commission granted this petition by Decision No. C06-0170.  

11. Public Service filed a Motion to Consolidate this proceeding with Docket No. 05A-543E, In the Matter of the Application of Public Service Company of Colorado to Amend Its 2003 Resource Plan to Shorten Resource Acquisition Period.  The Commission denied this motion by Decision No. C06-0235.
  

12. The Commission initially determined that it would hear this matter and, accordingly, established a procedural schedule and scheduled the hearing in this matter for July 31, August 1, and August 2, 2006.  Decision No. C06-0235.  The Commission subsequently referred this matter to an Administrative Law Judge (ALJ) for disposition, ordering the ALJ to assume the existing procedural schedule and hearing dates.
  Decision No. C06-0574.  

13. With the Application, Public Service filed the direct testimony and exhibits of Ms. Karen T. Hyde
 and the direct testimony of Mr. Craig L Berg.
  

14. Pursuant to the procedural schedule as modified, OCC filed the answer testimony of Dr. PB Schechter on June 2, 2006.
  

15. No other intervenor filed answer testimony and exhibits.  

16. Public Service did not file rebuttal testimony and exhibits.  

17. On July 25, 2006, Public Service, Staff, and OCC (Stipulating Parties) filed a Joint Motion to Approve Stipulation and Settlement Agreement (Joint Motion).  The Stipulation and Settlement Agreement (Stipulation) accompanied the Joint Motion.
  If accepted by the Commission, the Stipulation settles all issues in this proceeding.  

18. The hearing in this matter commenced as scheduled on July 31, 2006.  Hearing Exhibits No. 1, No. 1A, No. 2, No. 3, and No. 4 were admitted into evidence.  

19. The testimony presented at the hearing addressed the Stipulation and issues pertaining to the Stipulation.  Public Service presented the testimony of Ms. Karen Hyde, Director, Purchased Power, employed by Xcel Energy Services Inc., and of Mr. Craig L. Berg, Manager, Business Analysis, employed by Xcel Energy Services Inc.  OCC presented the testimony of Dr. PB Schechter, a Rate Analyst employed by OCC.  Staff presented the testimony of Ms. Sharon Podein, a Professional Engineer employed by the Commission.  

20. PacifiCorp offered no evidence at the hearing.  In response to questions from the ALJ, counsel for PacifiCorp stated that, while it took no position with respect to the Stipulation, PacifiCorp did ask the Commission to approve the Exchange Agreement.  

21. CMC offered no evidence at the hearing.  In response to questions from the ALJ, counsel for CMC stated that, while it took no position with respect to the Stipulation, CMC liked the provisions of ¶ III.2 of the Stipulation which CMC believes provide protections for Public Service's ratepayers.  

22. RMSM offered no evidence at the hearing.  In response to questions from the ALJ, counsel for RMSM stated that, while it took no position with respect to the Stipulation, RMSM liked the provisions of ¶ III.2 of the Stipulation which RMSM believes provide protections for Public Service's ratepayers.  

23. At the conclusion of the hearing, the ALJ closed the evidentiary record and took this matter under advisement.  

24. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS  
25. Applicant Public Service is a public utility, as that term is defined in § 40-1-103(1)(a), C.R.S., and provides electric service to customers in Colorado.  Applicant is subject to the jurisdiction of, and regulation by, this Commission.  

26. Intervenor CMC operates the Climax and Henderson molybdenum mines and related facilities near Leadville and Empire, Colorado, respectively.  CMC receives electric service from PSCo and is among PSCo's largest retail electric customers.  

27. Intervenor OCC is a Colorado state agency created by § 40-6.5-102, C.R.S.  

28. Intervenor PacifiCorp is a party to the Exchange Agreement which is the subject of this proceeding.  

29. Intervenor RMSM operates a steel manufacturing and fabrication plant and related facilities in Pueblo, Colorado.  RMSM receives electric service from PSCo and is PSCo's largest retail electric customer.  

30. Intervenor Staff is litigation Staff of the Commission as identified in the Notice of Intervention filed on February 7, 2006.  

31. On March 30, 1992, Public Service and PacifiCorp entered into two agreements:  the Long-Term Power Sales Agreement and the Power and Transmission Services Agreement.  

32. Public Service and PacifiCorp are parties to the Long-term Power Sales Agreement (LTPSA).
  (The LTPSA is contained in Exhibit No. KTH-1 to Hearing Exhibit No. 1.)  Generally speaking and as pertinent here, the LTPSA is a 30-year power purchase agreement under which Public Service agreed annually to purchase 176 megawatts (MW) of firm capacity and associated energy from PacifiCorp commencing in 1992 and ending on October 31, 2022.
  

33. As relevant here, § 3.2 of the LTPSA permits PSCo to terminate the LTPSA early by providing written notice to PacifiCorp on or before March 1, 2002.  If PSCo exercises this option, then commencing in 2008 Public Service's purchases of firm capacity and associated 

energy under the LTPSA are as follows:  141 MW in 2008, 107 MW in 2009, 71 MW in 2010, and 36 MW in 2011; and the LTPSA terminates December 31, 2011.  

34. Public Service, PacifiCorp, and Tri-State Generation and Transmission Association, Inc., are parties to the Power and Transmission Services Agreement (PTSA), a companion agreement to the LTPSA.
  Section 8.1 of the PTSA provides that, if PSCo exercises its option to terminate the LTPSA early, then Public Service must provide PacifiCorp with firm transmission service for the amount of capacity and associated energy that PSCo does not purchase under the LTPSA as a result of the early termination.  The transmission is be provided from Craig and Hayden switchyards to mutually agreed upon points of delivery.  

35. The LTPSA became uneconomic from Public Service's perspective because the projected prices for the energy to be purchased under the LTPSA
 were higher than the projected prices at Craig and Hayden stations for the same amount of energy.
  As a result, Public Service exercised its option to terminate the LTPSA by providing written notice to PacifiCorp in 2002.
  

36. When Public Service terminated the LTPSA early, the transmission provisions of the PTSA were triggered.  Public Service and PacifiCorp were unable to find an available transmission path from Craig and Hayden switchyards to a mutually agreeable point of interconnection.  

37. Because an available and suitable transmission path could not be found, a dispute arose between Public Service and PacifiCorp concerning the exact nature of the interrelationship (if any) between the LTPSA and the PTSA (the dispute).  PacifiCorp took the position that PSCo's ability to fulfill its firm transmission obligations under the PTSA is a condition precedent to PSCo's ability to terminate the LTPSA early and that failure to provide the required firm transmission rendered ineffective PSCo's early termination notice.
  Public Service disagreed with this position.  There was a threat, at least implied, of litigation.  PacifiCorp and Public Service negotiated the Energy Agreement to settle, partially and on an interim basis, the dispute.  

38. The Energy Agreement contains provisions which address the period 2008 (the year in which PSCo begins to reduce its purchases under early termination of the LTPSA) through October 31, 2022.
  

39. The Energy Agreement itself will commence in 2008 and will terminate in 2014, which is an additional three years beyond the LTPSA's early termination date of 2011.  In this seven-year period, PSCo will purchase specified amounts of capacity and associated energy at a market point and deliver that capacity and associated energy to PacifiCorp at the same market point.
  The amounts to be delivered, on an annual basis, under the Exchange Agreement are:  25 MW in 2008; 50 MW in 2009; 100 MW in 2010; 125 MW in 2011; and 150 MW in each year 2012-2014.
  The deliveries in 2008, 2009, 2010, and 2011 are in addition to purchases PSCo will make pursuant to the early termination of the LTPSA.
  The total megawatts which PSCo will purchase in each of the seven years 2008 through 2014 are less than the 176 MW which Public Service would have purchased under the LTPSA in each of those years.  

40. To satisfy its delivery obligations under the Exchange Agreement, Public Service plans to purchase from reliable counter-parties, beginning in 2008, market capacity and energy one year at a time.
  Public Service has an opportunity to manage the price risk, at least to a degree, because PSCo chooses, within specified parameters, the delivery point on an annual basis; and it is the market price at the delivery point which is the price for the firm capacity and associated energy.  

41. There are two financial transactions associated with the Exchange Agreement.  First, Public Service will pay, at the market point, a third party for PSCo's purchase of the capacity and associated energy to be delivered to PacifiCorp.  Second, PacifiCorp will pay PSCo an exchange fee, which is a settled fee, of $3/kW-month.  Concerning other payments between Public Service and PacifiCorp, PSCo witness Hyde testified that,  

[u]nder normal circumstances, Public Service will not pay PacifiCorp for energy delivered at Craig and Hayden, and PacifiCorp will not pay Public Service for capacity and energy delivered at the market point.  

Hearing Exhibit No. 1 at 12:1-3.  

42. From PacifiCorp's perspective, the firm capacity and associated energy purchased and delivered at a designated market point is a power supply arrangement and is, in effect, virtual transmission as it is a substitute for the transmission arrangement which PacifiCorp and PSCo were unable to reach under the PTSA.  From Public Service's perspective, however, this is not the case.  As explained by PSCo witness Hyde,  

Public Service purchases capacity and energy at a market point.  We deliver that capacity and energy to PacifiCorp at that same market point.  We separately accept an equivalent amount of capacity and energy from PacifiCorp at Craig/Hayden.  From the perspective of Public Service's customers, it appears that Public Service purchased capacity and energy at a market trading point and PacifiCorp provided the [virtual] transmission of the power to Public Service's system by delivering the energy at Craig/Hayden.  

Hearing Exhibit No. 1 at 10:19-11:3.  

43. As noted earlier, the Exchange Agreement is an interim and partial settlement of the dispute between Public Service and PacifiCorp.  With respect to the period from 2015 through 2022 (i.e., the term of years remaining on the LTPSA after expiration of the Exchange Agreement), the Exchange Agreement states:  

As a full and final settlement of the Dispute, [Public Service and PacifiCorp] are, among other things, studying the construction of a new transmission line that will interconnect the Parties' transmission systems and will allow the delivery of [PacifiCorp's] power from the Craig and Hayden generating units to the [PacifiCorp] transmission system.  If this transmission line cannot be completed in a mutually satisfactory manner and the Parties cannot agree to a mutually agreeable alternative arrangement or other means for a full and final settlement of the Dispute ..., the Parties agree that PSCo may, by giving written notice no later than eighteen months prior to [December 31, 2014], request that it be allowed, which request [PacifiCorp] may in its sole and absolute discretion either permit or deny, to rescind its termination of the LTPSA and [to] reinstate its purchase obligation thereunder for the remaining term of the LTPSA (along with any remaining obligations under the PTSA) to the original termination date specified [in the LTPSA]; provided, however, in the event [PacifiCorp] opts to deny PSCo's request to reinstate the LTPSA, it must do so by providing PSCo written notice no later than fifteen months prior to [December 21, 2014], and neither Party shall thereafter, without affecting the continuing rights and obligations of the parties under [the Exchange Agreement], have any continuing obligations to the other Party under either the LTPSA or the PTSA.  

Exchange Agreement at § 11.1 (the Backstop Provision).
  Thus, under the terms of the Backstop Provision, there is the possibility that Public Service may purchase 176 MW of capacity and associated energy from PacifiCorp each year from January 1, 2015 through October 31, 2022.  If Public Service resumes purchases under the LTPSA, then for the period January 1, 2015 through October 31, 2022, PSCo ratepayers are in the same position as if Public Service had not exercised its option for early termination of the LTPSA.  

44. Public Service will include capacity purchases made under the LTPSA and the Exchange Agreement in 2008-2014
 in PSCo's 2007 Least Cost Plan and its 2011 Least Cost Plan.  In each of these Least Cost Plans, Public Service will treat the firm capacity and associated energy purchases under the Exchange Agreement as it treats any other firm capacity and associated energy purchase agreement.  

Public Service has not yet determined how it will treat capacity purchases made under the LTPSA in 2015-2022
 in PSCo's 2007 Least Cost Plan and its 2011 Least Cost Plan.  Given the 6 to 10 year resource acquisition period (Rule 4 CCR 723-3-3600(k)) and the 20 to 40 year planning period (Rule 4 CCR 723-3-3600(i)), Public Service must make its 

45. decision concerning this issue by the time it files its 2007 Least Cost Plan.
  

46. The analysis of projected energy prices prepared by Public Service in 2002 shows that PSCo could expect to pay higher prices for energy purchased under the LTPSA in the years 2008 through 2014 than it could expect to pay if the LTPSA was terminated.  The analysis prepared by PSCo in 2005 compares the projected price of purchases under the Exchange Agreement with the projected price of purchases if the LPTSA was continued.  The 2005 analysis shows that, in the period 2008 through 2014, the Exchange Agreement results in an estimated net savings of $81.8 million (net present value 2005$) as compared to continuation of the LTPSA.
  

47. One consequence of Public Service's continuing to pay the higher prices for energy under the LTPSA is that PSCo's customers would pay more for electricity than would be the case if PSCo paid market prices for energy.  The magnitude of the cost to PSCo's customers is significant.  See Confidential Hearing Exhibit No. 1A (quantification of cost).  

48. Public Service, Staff, and OCC entered into a Stipulation which, if accepted by the Commission, settles all issues as between and among these parties.  In the Stipulation the Stipulating Parties state that the Application is no longer contested and that the Commission should grant PSCo the relief requested in the Application,
 subject to the requirements of ¶ III.2 of the Stipulation.  

49. Paragraph III.2 of the Stipulation establishes a business (or accounting) rule under which  

the Energy Exchange Agreement [has] priority over Public Service's Generation Book and its Proprietary Book during the evaluation of all proposed purchases to satisfy the Company's obligations to deliver power to PacifiCorp under the Energy Exchange Agreement.  If the Company purchases power at a particular hub for delivery to PacifiCorp under the Energy Exchange Agreement and on the same day and at the same location purchases power with like conditions for its Generation or Proprietary Book, the Company [will] assign the lowest cost purchase to the Energy Exchange Agreement.  

Under the terms of this provision, the requirement to apply lowest cost purchases to the Exchange Agreement applies only if purchases for the Exchange Agreement and for the Generation Book
 or the Proprietary Book
 are made on the same day and at the same hub.  

50. Paragraph III.2 of the Stipulation also establishes requirements for PSCo recordkeeping and documentation with respect to power purchases "made at the designed hub on the day that the Company purchases power to satisfy its obligations under the" Exchange Agreement.  Finally, the paragraph requires Public Service  

to demonstrate that the purchase that was assigned to the Energy Exchange Agreement was the lowest cost of all purchases made on that day at the designated hub that could have satisfied the  

Exchange Agreement.
  The Stipulation states, and the ALJ finds that:  

[b]y complying with [¶ III.2], the Company will assure that retail customers get the benefit of the best bargain available to the Company for similar purchases made on that day at that hub.  

Id.  

51. To meet its obligations under the Exchange Agreement, Public Service retains the discretion to make power purchases either on a day-ahead basis or at an earlier point in time.  Stipulation at ¶ III.2.  Thus, the Stipulation permits Public Service to make its planned purchases of market capacity and energy one year at a time.  

52. Paragraph III.3 of the Stipulation requires Public Service to provide specified information to Staff and to OCC on or before October 15 of each calendar year in which the Exchange Agreement is in effect.  

53. Paragraph III.4 of the Stipulation requires an annual meeting of Public Service, Staff, and OCC.  The purpose of the meeting is  

to provide Staff and the OCC the opportunity to understand the effects of the strategy that Public Service used to fulfill its obligations under the Energy Exchange Agreement in the preceding year, and to discuss with Public Service how it might fulfill this obligation in the future.  

A meeting will take place in November of each year 2008 through and including 2013.  Public Service expressly "retains the full discretion -- subject to standard prudence review -- as to when to purchase power to meet its obligations under" the Exchange Agreement.  Id.  This meeting neither creates a presumption or expectation with respect to, nor has a limiting effect on, 

prudence review of the purchases made to fulfill Public Service's obligations under the Exchange Agreement.  

54. The Trading Business Rules apply to wholesale electric transactions which have a duration of not more than two years.  Under the Trading Business Rules, Generation Book purchases may be made only at prices which are below PSCo's projected cost of production (decremental cost test).  The capacity and associated energy purchases made to fulfill Public Service's obligations under the Exchange Agreement likely will have a duration of not more than two years but likely will not meet the decremental cost test.  Absent an exemption from the Trading Business Rules, Public Service could not fulfill its purchase obligations under the Exchange Agreement without violating the Trading Business Rules.  

III. DISCUSSION  
55. At the hearing the Stipulating Parties presented witnesses who addressed the issues presented and who responded to questions posed by the ALJ.  As discussed below, the ALJ finds that the factual record establishes that the Stipulation is, in the main, in the public interest; supports the granting of the Application, in part; supports the approval of the Exchange Agreement; supports a partial waiver of the Competitive Acquisition Rule; supports declaring the power purchases made under the Exchange Agreement to be exempt from the Trading Business Rules with the condition that this declaration applies exclusively to the purchases under the Exchange Agreement; and supports authorizing Use of the Cost Recovery Mechanism provided the power purchases made under the Exchange Agreement are subject to prudence review.  

A. Burden of proof.  

56. Public Service, as the applicant, bears the burden of proof in this proceeding.  Rule 4 CCR 723-1-1500(a)(1).  PSCo makes several requests for relief in this proceeding.  As to each request for relief, Applicant must establish, by a preponderance of the evidence, that granting the relief sought is fair, is reasonable, and is in the public interest.  

57. The Stipulating Parties request that the Commission accept the Stipulation.  This necessarily requires the Commission, inter alia, to consider and to accept the substantive terms of the Stipulation.  As to that request, the Stipulating Parties must establish, by a preponderance of the evidence, that the terms of the Stipulation are fair, reasonable, and in the public interest.  

B. Acceptance of Stipulation, in part.  

58. The Stipulating Parties request that the Commission accept the Stipulation.  When reviewing a settlement, the Commission "has an obligation to review all terms contained in a settlement agreement to ensure that they comply to the greatest extent possible with applicable regulatory principles, and are just and reasonable."  Decision No. C06-0259, entered in Docket No. 05S-264G, at ¶ 10.  Applying this standard and based on the record, the ALJ finds that the Stipulation should be accepted, in part.  

59. The accounting treatment of the purchases (specified in ¶ III.2 of the Stipulation) and the annual meetings, record retention, and record sharing regarding PSCo's purchases under Exchange Agreement (required by ¶¶ III.3 and III.4 of the Stipulation), taken together, provide significant protection for PSCo's ratepayers.  In particular, the accounting treatment which assigns the lowest-cost purchases to the Exchange Agreement protects the ratepayers because it eliminates the conflicting incentives identified by OCC witness Schechter:  

Suppose that PSCo's purchases under the Energy Exchange Agreement [which are Generation Book purchases] are simply passed through to ratepayers (as they would be under PSCo's proposed PCCA and ECA).  Suppose, in addition, that margins from PSCo's [Proprietary] Book are shared between ratepayers and shareholders.  Then, PSCo would make more money if it made the higher priced purchase for the Energy Exchange Agreement [i.e., for its Generation Book], and made the lower priced purchase for its [Propriety] Book.  This would not be fair to ratepayers, and the Commission should expressly prohibit PSCo's shareholders from benefiting -- at rate payer expense -- from such decisions, should an opportunity to make them arise.  

Hearing Exhibit No. 3 at 7:2-9.  

60. In addition, the Stipulating Parties testified at the hearing that the annual meetings held to discuss PSCo's past year's purchases and PSCo's plans for the next year's purchases do not create a presumption or expectation with respect to, and have no limiting effect whatsoever on, the prudence review of the purchases made to fulfill Public Service's obligations under the Exchange Agreement.  This is an additional ratepayer protection because none of the Signing Parties is bound by these discussions in the event that, for example, information becomes available which is not the same as, or puts a different light on, the information available during the meetings.  The prudence review is a fresh look at Public Service's decisions and purchases, a look that is unaffected by the prior discussions among the Stipulating Parties.  

61. Finally, the Stipulation provisions are, with one exception, clear.  The problematic provision appears on page 12 of the Stipulation and reads:  

If the Commission approves this Stipulation, and at some later date interprets this Stipulation in a manner harmful to the interests of one of the Parties, but not advocated by any of the Parties, all Parties agree to support the original intent of this Stipulation with appropriate pleadings before the Commission.  

62. When asked by the ALJ about this provision, the Stipulating Parties could not explain its meaning and could not explain the process by which the language would be implemented.  If accepted and subsequently invoked, the plain language of this provision would require -- in another docket and potentially years in the future, given that the Exchange Agreement will extend through 2014 and its cost recovery will extend beyond that year -- a factual inquiry into whether a Commission interpretation of this Stipulation is "harmful to the interests of" a signatory and, if so, whether a signatory "advocated" the interpretation adopted by the Commission.
  It would be counter-productive and potentially wasteful of Commission resources and of parties' resources to accept this language.  The ALJ finds that the provision is not in the public interest.  This provision should not be accepted and should be stricken.  

63. With the exception of the language on page 12 which will be stricken and with the exception of a portion of the requested waiver (discussed infra), Public Service and the other Stipulating Parties has met their burden of proof with respect to the Commission's accepting the Stipulation.  The Stipulation is fair, is reasonable, and is in the public interest.  As modified, the Stipulation should be accepted.  

C. Approval of Energy Exchange Agreement.  

64. Public Service requests, and the other Stipulating Parties support, Commission approval of the Exchange Agreement.  The record supports granting that request.  

65. First, the evidentiary record establishes that the Exchange Agreement is a reasonable and necessary, albeit interim, resolution of the dispute between Public Service and PacifiCorp.  For the seven years it is in effect, the Exchange Agreement provides to PSCo, and ultimately to its ratepayers, a degree of certainty without the cost and risk of litigation.  

66. Second, the amount of capacity and associated energy which PSCo will purchase under the Exchange Agreement is less in every year than the 176 MW which Public Service would have purchased under continuation of the LTPSA, and the price to be paid is projected to be less.  In addition, Public Service selects, within limits, the hub at which the power purchase and delivery will occur, thus giving PSCo some control over the prices it will pay.  Finally, the Commission will review the prudence of the purchases before Public Service can recover the cost from ratepayers.  Each of these provides ratepayer protection.  

67. Given the volatility of the energy market and the inability to predict the future with certainty, the projected prices and resulting savings cannot be, and are not, guaranteed to occur.  As Staff witness Podein testified, the Exchange Agreement provides the potential for significant savings for ratepayers.  The ALJ finds that, in light of all the circumstances and given the ratepayer protections, this potential is sufficient.  

68. Third, although the Exchange Agreement is an interim measure of limited duration, the Backstop Provision establishes a procedure by which Public Service and PacifiCorp can reach a full and final solution of the dispute without resorting to litigation.  The availability of this provision is another source of certainty which supports approval.  

69. With respect to the Backstop Provision, there is no requirement that Public Service inform the Commission of the final and full settlement of the dispute.  Because the final settlement will have an impact on the quantity and timing of resources to be acquired under future Least Cost Plans filed by Public Service, the Commission should be informed of the final resolution of the dispute.  At the hearing, each Stipulating Party testified that it would not object to the addition of such a condition.  Accordingly, approval of the Exchange Agreement will be conditioned as follows:  Public Service will give written notice to the Commission of, and will file the documents which contain, the terms and conditions of the final and full settlement of the dispute between PSCo and PacifiCorp.  

70. Fourth and finally, Public Service will reflect in its future Least Cost Plans the purchases of capacity and associated energy made pursuant to the Exchange Agreement.  In addition, due to the resource acquisition period and the planning period of Least Cost Planning, Public Service will need to make decisions concerning how to reflect in its future Least Cost Plans the purchases made under the LTPSA in the years 2015 through 2022.  

71. For these reasons, the Exchange Agreement is fair, is reasonable, and is in the public interest.  Public Service has met its burden of proof with respect to the Commission's approving the Exchange Agreement.  The Exchange Agreement should be approved.  

D. Waiver of Competitive Acquisition Rule.  

72. Public Service requests, and the other Stipulating Parties support, Commission waiver of the Bidding Rule.  The record supports granting that request, in part.  

73. Rule 4 CCR 723-1-1003(a) establishes the standard which Public Service, and the Settling Parties (which support the request), must satisfy to meet the burden of proof with respect to the requested waiver of the Bidding Rule.  That rule provides, in relevant part, that the  

Commission may grant waivers ... from ... Commission rules ... for good cause.  In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any waiver ... to such terms and conditions as it may deem appropriate.  

Granting a waiver rests in the sound discretion of the Commission and may include imposition of conditions and may include granting a partial waiver.  

74. Public Service seeks a waiver of the Competitive Acquisition Rule, Rule 4 CCR 723-3-3610(b), which provides:  

The utility shall meet the resource need identified in the [Least Cost Plan] through a competitive acquisition process, unless the Commission approves an alternative method of resource acquisition.  If the utility proposes that a portion of the resource need be met through an alternative method of resource acquisition, the utility shall [provide specified information and data in its filing].  ...  The lesser of 250 megawatts or ten percent of the highest base case forecast peak requirement identified for the resource acquisition period shall be the maximum amount of power that the utility may obtain through such alternative method of resource acquisition (1) in any single resource acquisition period and (2) from any single specific resource, regardless of the number of resource acquisition periods over which the units, plants, or other components of the resource might be built or the output of the resource made available for purchase.  

Emphasis supplied.  

75. As relevant here, the Bidding Rule has two aspects:  first, the requirement that an electric utility acquire resources through competitive bidding unless the Commission "approves an alternative method of resource acquisition" (first sentence of the Bidding Rule); and, second, the limitation on the amount of capacity which an electric utility can acquire outside the competitive resource acquisition process either in a single resource acquisition period or from any single specific source (last sentence of the Bidding Rule).  PSCo seeks waiver of both aspects and, as to each aspect, must establish by a preponderance of the evidence that a waiver should be granted.  

76. The request to waive the first sentence of the Bidding Rule with respect to acquisition of the capacity and associated energy under the Exchange Agreement is clearly connected to the ability of Public Service to fulfill obligations under Exchange Agreement.  Given the nature of the purchases, the limitation on the locations at which those purchases must be made, the amount of the purchases to be made annually, and the duration of the purchases to be made, competitive acquisition of the purchases would be at best a cumbersome process and at worst an impossible proposition.  It would be extremely difficult for Public Service timely to make the required purchases under Exchange Agreement absent a waiver of the first sentence of the Bidding Rule.  In addition, for the reasons discussed above, the Exchange Agreement has been determined to be in public interest and should be approved.  To effectuate that determination and approval, waiver of the first sentence of the Bidding Rule is necessary.  For these reasons, waiver of the first sentence of the Bidding Rule is fair, is reasonable, and is in the public interest.  

77. Public Service has met its burden of proof under Rule 4 CCR 723-1-1003(a) because it has established on the record here that waiver of the first sentence of the Bidding Rule is necessary to alleviate hardship and more effectively to implement overall policy in this instance.  The requested waiver of the first sentence of the Bidding Rule should be granted.
  

78. Turning now to the requested waiver of the last sentence of the Bidding Rule, it is important to note that none of the Stipulating Parties offered evidence to support this aspect of the requested waiver.  Rather, all testimony went to the need to waive the competitive acquisition requirement (i.e., the first sentence of the Bidding Rule).  Because no witness provided testimony, information concerning the Stipulating Parties' reasons for supporting waiver of the last sentence of the Bidding Rule came only from statements and argument of counsel made in response to questions asked by the ALJ.  Thus, there is no evidence offered in support of the waiver of the last sentence of the Bidding Rule.  Given the absence of an evidentiary record, Public Service and the other Stipulating Parties have not met their burden of proof.  On this basis, the requested waiver of this sentence should be denied.
  

79. In support of waiving the last sentence of the Bidding Rule, Public Service first asserted that, given the extraordinary circumstances, a waiver of the Bidding Rule is not necessary and, thus, the issue of waiver of the last sentence could be considered moot.  Public Service later acknowledged that the Stipulating Parties, including PSCo, agreed in the Stipulation that a waiver is appropriate.
  Second, Public Service argued that the limitation imposed by the last sentence of the Bidding Rule has no application in this circumstance because, given the reduction in the amount of capacity and associated energy which Public Service will purchase under the Exchange Agreement vis-à-vis the amount which PSCo would have purchased under the LTPSA, the net effect of the Exchange Agreement is to increase the amount of resources available for competitive acquisition.
  Third, PSCo stated that it could have filed its application seeking a partial waiver of the Bidding Rule but elected not to do so.  Instead, it sought a waiver of the Competitive Acquisition Rule which, in PSCo's opinion, from the beginning meant the entire rule.  When it signed the Stipulation agreeing to the waiver of the Bidding Rule, Public Service intended the referenced waiver to be a waiver of the entire Competitive Acquisition Rule, as requested in the Application.  

80. In support of waiving the last sentence of the Bidding Rule, OCC stated that the Bidding Rule is in the ratepayers' best interest; that, at the time it signed the Stipulation, OCC was aware of the last sentence of the Bidding Rule; and that OCC intended its signing the Stipulation to include waiver of the last sentence of the Bidding Rule.  OCC focused on the uniqueness of the situation here (e.g., the cost of the purchases made under the LTPSA, the fact that the Exchange Agreement may well save ratepayers money) as its primary reason for supporting waiver of the entire Bidding Rule.  The OCC analogized the situation presented in this docket to that presented in the Comanche 3 generating unit case,
 considering each situation to be unique and, therefore, appropriate for a waiver.  

81. In support of waiving the last sentence of the Bidding Rule, Staff first stated that the question of waiver of the last sentence of the Bidding Rule, as a separate issue, was not contemplated or discussed by the Stipulating Parties prior to the ALJ's raising the question at hearing.  Second, Staff expressed its concern that granting a partial waiver of the Bidding Rule "might very well endanger" the Stipulation because a signatory -- other than Staff -- might view failure to waive the Bidding Rule in its entirety as adversely affecting an important component of the Stipulation.  Third, Staff acknowledged that, at the time it entered into the Stipulation, Staff had not examined waiver of the Bidding Rule specifically with respect to waiving the limitation found in the last sentence of the Bidding Rule.  Fourth and finally, Staff reaffirmed its support for the Stipulation because, given the unusual facts of this particular case, it is "simply appropriate and in the public interest" to proceed as the Stipulation states and to waive the Competitive Acquisition Rule in its entirety.  

82. In response to a question from the ALJ, all Stipulating Parties agreed that they did not discuss the waiver of the Resource Acquisition Rule with respect to the last sentence of the Bidding Rule.  From this, the ALJ finds that, in their settlement negotiations, the Stipulating Parties discussed waiver of the requirement to acquire resources by competitive means but did not address specifically the limitation found in the last sentence.
  

83. The ALJ is cognizant of the Commission's direction and policy with respect to review of settlement agreements:  

We reject the notion that the Commission should abstain from modifying settlement agreements for fear of upsetting the balance achieved by the parties.  This would be an abdication of our responsibility.  The Commission must protect ratepayers, and ensure that rates are just and reasonable.  ...  Were the Commission to accept settlements as unchangeable agreements[,] it would essentially eliminate the public decision making process.  Rather than deciding the issues in public, before the Commission, the decision making process would occur behind closed doors in settlement negotiations.  


We are cognizant that parties work hard to reach an agreement, but this Commission has [in the past reviewed] and will continue to review each issue in settlement agreements.  As part of the terms contained in virtually all settlements filed with the Commission, parties recognize that the Commission has the authority to modify the terms of a settlement, and include provisions for individual parties to withdraw from settlement agreements if they do not like Commission changes.  While parties typically request that the Commission approve settlements without modification, the Commission often modifies settled terms as the public interest requires.  

Decision No. C06-0259, entered in Docket No. 05S-264G, at ¶¶ 6-7.  While these statements were made in the context of Commission review of a stipulation and settlement agreement in a rate case, they apply equally to consideration of each component of the Stipulation in this case.
  

84. For the following reasons, Public Service has not met its burden of proof and the requested waiver of the last sentence of the Bidding Rule should not be granted.  

85. First, there is no evidentiary record, aside from general statements contained in the Stipulation itself and made in testimony to the effect that the entire Stipulation is in the public interest, to support waiver of the last sentence.  General statements of this type, made in support of the Stipulation as a whole, do not provide a sufficient basis for a fact-based determination that this particular waiver is in the public interest.  

86. Second, the arguments presented by Public Service and the OCC are not persuasive.
  

87. Public Service's argument that the last sentence of the Bidding Rule has no application here because the net effect of the Exchange Agreement is to increase the amount of resources available for competitive acquisition fails to support the waiver.  Whether the Exchange Agreement increases, decreases, or leaves unaffected the number of megawatts to be purchased by PSCo says nothing about why the purchased resources should not be counted against the cap imposed by the last sentence of the Bidding Rule.  Likewise, PSCo's argument that it could have filed for a partial waiver, but did not, is not relevant.  It is the Commission's responsibility to determine whether a waiver should be granted and, if so, in what particulars.  In reaching its decision and assuming that the relief granted falls within the parameters of the relief initially requested,
 the Commission is not bound by the choice made by an applicant in its initial filing.  

The OCC's principal argument in support is:  the circumstances of this case are unique.  To the extent this is a general statement of support, it has been rejected in the discussion above.  See ¶ 85.  The OCC did not explain why or how the uniqueness of this case warrants 

88. granting the waiver.
  Without explanation, the bald assertion is unpersuasive.  

89. Third, the public interest in having PSCo obtain its resources through competitive bidding is manifest:  resources obtained as a result of bidding benefit ratepayers by reducing the cost of resources and, ultimately, electric rates.  The Commission has embodied that public interest in the Competitive Acquisition Rule and has underscored the importance of competitive acquisition by capping the amount of resources which an electric utility can obtain by a process other than bidding.  Public Service has offered no counter-balancing public interest or policy consideration which supports waiving that limitation (or cap) in this instance.  

90. Fourth, granting a waiver of the bidding requirement (i.e., the first sentence of the Bidding Rule) for resources to be acquired to fulfill PSCo's obligations under the Exchange Agreement resources is sufficient to meet stated expectations of all three Stipulating Parties.  It both gives Public Service the benefit of the explicit deal it struck with Stipulating Parties and allows PSCo to fulfill its obligations under Exchange Agreement.  Waiving the last sentence of the Bidding Rule is not necessary to meet these objectives.  There is no clear connection between waiving the last sentence and PSCo's obligations under the Exchange Agreement.  

91. Fifth and finally, granting a waiver of the last sentence would give Public Service a better bargain than that to which Staff understood it was agreeing at the time it entered into the Stipulation.  It is undisputed that the Stipulating Parties did not discuss, let alone negotiate specifically, waiver of the last sentence.  Changing the terms of the agreement by enlarging the scope of the waiver would be unfair to Staff.  

92. Public Service has not met its burden to establish by a preponderance of the evidence that waiver of last sentence of the Bidding Rule is necessary to address issues such as "hardship, equity, or more effective implementation of overall policy on an individual basis[,]" the standard under Rule 4 CCR 723-1-1003(a).  To the extent they support the waiver, the Stipulating Parties have also failed to meet their burden of proof.  The public interest would not be served by waiving the last sentence of the Resource Acquisition Rule, and this request should be denied.
  

93. Consistent with this discussion, the requested waiver of the Resource Acquisition Rule will be granted, in part.  

E. Declaration that purchases are exempt from Trading Business Rules.  

94. Public Service requests, and the other Stipulating Parties support, a declaration that the purchases made by PSCo to fulfill its obligations under the Exchange Agreement are exempt from the Trading Business Rules.  The record supports granting the request and declaring those purchases to be exempt.  

95. The Trading Business Rules require that Public Service make short-term purchases only at prices which are below PSCo's cost of production.  If a short-term purchase does not meet the decremental cost test and if there is no exemption from those rules, Public Service cannot seek to recover its cost for the purchase from ratepayers.  

96. The purchases to be made under the Exchange Agreement potentially run afoul of the decremental cost requirement because the purchases must be made every hour irrespective of whether a specific hour meets that test.  For this reason, Public Service seeks a declaration of exemption.  

97. A normal purchase for energy trading purposes is only reasonable or sensible to make if it is below PSCo's own cost to generate that energy.  In this case, however, Public Service cannot generate the power to fulfill its obligations under the Exchange Agreement because it cannot get the energy to PacifiCorp due to lack of a suitable transmission path.  PSCo has no choice but to go to the market to purchase the necessary capacity and associated energy, irrespective of whether it is above or below Public Service's own cost to generate.  Under these circumstances, Public Service's cost to generate is immaterial and should not stand as a bar to PSCo's ability to make capacity and associated energy purchases.  

98. The Exchange Agreement has been determined to be in the public interest.  Public Service cannot fulfill its obligations under that agreement and recover its costs from ratepayers without a declaration that the purchases to be made are exempt from the Trading Business Rules.  The public interest is served by a declaration of exemption because such a declaration allows Public Service to make the purchases without penalty (i.e., it can seek to recover the associated cost from its ratepayers) and because, absent such a declaration, it is unlikely that Public Service will make the necessary purchases under the Exchange Agreement.  

99. There are several factors, peculiar to the Exchange Agreement, which warrant a finding that the declaration of exemption should be made.  As discussed in detail above, the circumstances which led to the Exchange Agreement are unusual and unlikely to be repeated.  In addition, the purchases will be made pursuant to a long-term agreement (that is, the Exchange Agreement), although each specific purchase will be a short-term purchase.  Finally, Public Service will purchase capacity and associated energy, not just energy alone; and energy purchases are the principal concern which led to the Trading Business Rules.  

100. The Stipulating Parties testified at the hearing that they intended the declaration of exemption to be strictly limited to purchases made pursuant to the Exchange Agreement and to be no broader.  They also stated that they did not intend this limitation to restrict PSCo's ability, if necessary to address another situation, to seek another declaration of exemption in the future.  

101. Public Service has met its burden of proof with respect to the declaration.  The requested declaration of exemption is fair; is reasonable; and is in the public interest.  The declaration of exemption will be made, subject to the following condition:  the declaration of exemption will be strictly limited to purchases made by Public Service to fulfill its obligations pursuant to the Exchange Agreement and will be no broader.  This condition is not intended to restrict, and should not be taken as restricting, PSCo's ability, if necessary to address another situation, to seek another exemption in the future.  

F. Use of the Cost Recovery Mechanism.  

102. Public Service requests, and the other Stipulating Parties support, Commission authorization for Use of the Cost Recovery Mechanism as the means by which PSCo will recover the cost of purchases made by it to fulfill its obligations under the Exchange Agreement.  At the hearing the Stipulating Parties stated that Use of the Cost Recovery Mechanism includes prudence review as a condition precedent to recovery of the costs.  

103. The record supports granting the request and authorizing Use of the Cost Recovery Mechanism.  The same reasons which support declaring the purchases to be exempt from the Trading Business Rules also support authorizing Use of the Cost Recovery Mechanism, subject to the condition that such purchases will be subject to prudence review.  In addition, authorizing Use of the Cost Recovery Mechanism will place the purchases made by Public Service under the Exchange Agreement on an equal footing with other long-term power purchases.  Finally, as there will be one recovery mechanism applicable to PSCo's long-term purchases, the administrative burden on the Commission, Public Service, and interested parties will be reduced.  

104. Public Service has met its burden of proof with respect to authorizing Use of the Cost Recovery Mechanism.  The requested authorization is fair; is reasonable; and is in the public interest.  Authorization for Use of the Cost Recovery Mechanism will be granted, subject to this condition:  all purchases which Public Service makes to fulfill its obligation under the Exchange Agreement will be subject to prudence review.  

IV. CONCLUSIONS  
105. The Commission has subject matter jurisdiction in this matter and jurisdiction over Applicant.  

106. The Joint Motion should be, and will be, granted.  

107. The following language found on page 12 of the Stipulation should be, and will be, stricken:  "If the Commission approves this Stipulation, and at some later date interprets this Stipulation in a manner harmful to the interests of one of the Parties, but not advocated by any of the Parties, all Parties agree to support the original intent of this Stipulation with appropriate pleadings before the Commission."  

108. With the language stricken from page 12 removed and subject to the grant of a partial waiver of the Resource Acquisition Rule, the Stipulation should be, and will be, accepted.  

109. The Application should be, and will be, granted, in part.  

110. The Exchange Agreement should be, and will be, approved, subject to the following six conditions:  (a) Public Service will provide written notice to the Commission within 30 days of the final and full settlement of the dispute; (b) Public Service will file with the written notice a copy of each document which contains the terms and conditions of the final and full settlement of the dispute; (c) Public Service will reflect the purchases under the Exchange Agreement (years 2008 through 2014) in its 2007 Least Cost Plan and in its 2011 Least Cost Plans in the same manner as that used by Public Service to reflect other long-term power purchases in its Least Cost Plans; (d) Public Service will reflect the purchases under the LTPSA (years 2008 through 2022) in its 2007 Least Cost Plan and in its 2011 Least Cost Plan (and other Least Cost Plans as appropriate); (e) if PSCo does not reflect the purchases under the LTPSA (years 2008 through 2022) in its 2007 Least Cost Plan, then Public Service will provide a written explanation in that Least Cost Plan of its reasons for not reflecting those purchases for the entire period 2008 through 2022; and (f) if PSCo does not reflect the purchases under the LTPSA (years 2008 through 2022) in its 2011 Least Cost Plan, then Public Service will provide a written explanation in that Least Cost Plan of its reasons for not reflecting those purchases for the entire period 2008 through 2022.  

111. The Competitive Acquisition Rule should be, and will be, waived with respect to the purchases made under the Exchange Agreement except that the last sentence of the Competitive Acquisition Rule should not be, and will not be, waived.  

112. The purchases made under the Exchange Agreement should be, and will be, declared to be exempt from the Trading Business Rules subject to this condition:  this declaration should apply, and will apply, only to the purchases made by Public Service to meet its obligations under the Exchange Agreement.  This condition is not intended to restrict, and should not be taken as restricting, PSCo's ability, if necessary to address another situation, to seek another exemption in the future.  

113. Use of the Cost Recovery Mechanism should be, and will be, authorized, subject to the condition that power purchases made by Public Service pursuant to the Exchange Agreement will be subject to prudence review in the normal course.  

114. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

V. ORDER  
A. The Commission Orders That:  

1. Consistent with the discussion above, the Joint Motion to Approve Stipulation and Settlement Agreement is granted.  
2. The Stipulation and Settlement Agreement filed on July 25, 2006 is modified by striking the following language from page 12:  "If the Commission approves this Stipulation, and at some later date interprets this Stipulation in a manner harmful to the interests of one of the Parties, but not advocated by any of the Parties, all Parties agree to support the original intent of this Stipulation with appropriate pleadings before the Commission."  
3. As modified by Ordering Paragraph No. 2 and by the partial waiver of Rule 4 Code of Colorado Regulations 723-3-3610(b), the Stipulation and Settlement Agreement filed on July 25, 2006 is accepted, consistent with the discussion above.  
4. The Application filed by Public Service Company of Colorado (Public Service) on January 10, 2006 is granted, consistent with the discussion above.  
5. The Energy Exchange Agreement between PacifiCorp and Public Service, which is dated November 11, 2005 and which is provided in Hearing Exhibit No. 1 at Exhibit KTH-2 (Energy Exchange Agreement), is approved, subject to the following six conditions:  

(a)
Public Service shall provide written notice to the Commission within 30 days of the final and full settlement of the dispute between Public Service and PacifiCorp which resulted in the Energy Exchange Agreement.  

(b)
Public Service shall file with the written notice a copy of each document which contain the terms and conditions of the final and full settlement of the dispute between Public Service and PacifiCorp which resulted in the Energy Exchange Agreement.  

(c)
Public Service shall reflect its purchases under the Energy Exchange Agreement (years 2008 through 2014) in its 2007 Least Cost Plan and in its 2011 Least Cost Plans in the same manner as that used by Public Service to reflect other long-term power purchases in its Least Cost Plans.  

(d)
Public Service shall reflect its purchases under the Long Term Power Sales Agreement (LTPSA) with PacifiCorp (years 2008 through 2022) in its 2007 Least Cost Plan and in its 2011 Least Cost Plan (and other Least Cost Plans as appropriate) in the same manner as that used by Public Service to reflect other long-term power purchases in its Least Cost Plans.  

(e)
If Public Service does not reflect its purchases under the LTPSA (years 2008 through 2022) in its 2007 Least Cost Plan, then Public Service shall provide a written explanation in that Least Cost Plan of its reasons for not reflecting those purchases for the entire period 2008 through 2022.  

(f)
If Public Service does not reflect its purchases under the LTPSA (years 2008 through 2022) in its 2011 Least Cost Plan, then Public Service shall provide a written explanation in that Least Cost Plan of its reasons for not reflecting those purchases for the entire period 2008 through 2022.  
6. The requirements of Rule 4 Code of Colorado Regulations 723-3-3610(b) are waived with respect to the purchases made by Public Service to fulfill its obligations under the Energy Exchange Agreement, except that the last sentence of Rule 4 Code of Colorado Regulations 723-3-3610(b) is not waived.  The purchases made by Public Service to fulfill its obligations under the Energy Exchange Agreement will count against the limitation (or cap) established in the last sentence of Rule 4 Code of Colorado Regulations 723-3-3610(b).  
7. The purchases made by Public Service to fulfill its obligations under the Energy Exchange Agreement are declared to be exempt from, and are exempt from, Public Service's Policy for Resource Management and Cost Assignment for Short Term Electric Energy Transactions, which is set out in Attachment A to the Stipulation and Settlement Agreement filed in Docket No. 04A-050E and approved by the Commission in Decision No. C04-1208.  This exemption is strictly limited to purchases made to fulfill Public Service's obligations under the Energy Exchange Agreement.  This limitation is not intended to restrict, and does not restrict, Public Service's ability, if necessary to address another situation, to seek another exemption in the future.  
8. For recovery of the costs of the purchases which it makes under the Energy Exchange Agreement, Public Service is authorized to use whatever mechanism the Commission approves for the recovery of long-term power purchases made by Public Service during 2008 through 2014, the years in which the exchange obligations under the Energy Exchange Agreement will be in effect, subject to the following condition:  the power purchases made under the Energy Exchange Agreement are subject to prudence review.  
9. Public Service, the Trial Advocacy Staff of the Commission, and the Colorado Office of Consumer Counsel (the Parties) shall abide by the terms and provisions of the Stipulation and Settlement Agreement, which is appended to this Decision as Attachment A and is incorporated here by reference as if fully set forth, as modified by this Order.  

10. The Parties shall abide by the terms and provisions of this Order.  
11. Docket No. 06A-015E is closed.  
12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
13. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

14. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  These rules are Public Service Company of Colorado's Policy for Resource Management and Cost Assignment for Short Term Electric Energy Transactions, which is set out in Attachment A to the Stipulation and Settlement Agreement filed in Docket No. 04A-050E.  The Commission approved that Stipulation and Settlement Agreement in Decision No. C04-1208.  For ease of reference, the Parties referred, and this Decision refers, to this Policy as the Trading Business Rules.  


�  Holy Cross Energy did not participate actively in this proceeding and did not appear at the hearing.  Holy Cross Energy took no position with respect to the Stipulation and Settlement Agreement filed on July 25, 2006.  As a result, this Decision contains no further reference to Holy Cross Energy.  


�  LS Power Associates, L.P., did not participate actively in this proceeding and did not appear at the hearing.  LS Power Associates, L.P., took no position with respect to the Stipulation and Settlement Agreement filed on July 25, 2006.  As a result, this Decision contains no further reference to LS Power Associates, L.P.  


�  Public Service withdrew the application which was the subject of Docket No. 06A-543E.  See Decision No. C06-0730 (decision granting motion to withdraw and granting amended motion for clarification).  


�  On motions made by the parties, the ALJ slightly modified the procedural schedule.  Decisions No. R06-0917-I and No. R06-0666-I.  


�  Ms. Hyde's prefiled direct testimony and exhibits are Hearing Exhibit No. 1.  The portion of Ms. Hyde's testimony claimed by Applicant to be highly confidential is Confidential Hearing Exhibit No. 1A.  


�  Mr. Berg's prefiled direct testimony, which was modified significantly at hearing, is Hearing Exhibit No. 2.  


�  Dr. Schechter's prefiled answer testimony is Hearing Exhibit No. 3.  


�  The Stipulation is Hearing Exhibit No. 4.  A copy of the Stipulation is appended to this Decision as Attachment A.  


�  PSCo and PacifiCorp entered into this agreement, and the Commission gave approval to this agreement, as part of the resolution of the Colorado-Ute Electric Association, Inc., bankruptcy.  See Decision No. C91-1729 (mailed Jan. 27, 1992), entered in Docket No. 91A-589E, The Joint Application of Colorado-Ute Electric Association, Inc. (by and through its Trustee in Bankruptcy Victor H. Palmieri), as Transferor, and Public Service Company of Colorado and Tri-State Generation and Transmission Association, Inc., as Transferees, for Commission Authorization of the Transfer and Acquisition of Certain Assets Pursuant to §§ 40-5-101 and 40-5-105, C.R.S., and Rule 55 of the Commission's Rules of Practice and Procedure (LTPSA discussed at 13).  


�  In the Colorado-Ute bankruptcy proceeding, PacifiCorp purchased a portion of the Hayden and Craig generation units.  The capacity and associated energy purchased by Public Service under the LTPSA are provided by PacifiCorp from its share of the Hayden and Craig units.  


�  The PTSA is referenced by name in § 3.2 of the LTPSA.  


�  The price of the firm capacity is capped in accordance with § 5.2 of the LTPSA and Appendix E to the LTPSA, but the price of energy under the LTPSA is not capped.  Instead, the price of energy is tied to an 800 MW resource pool.  The LTPSA permits PacifiCorp, in its sole discretion, to modify the composition of that resource pool by 100 MW per year.  PacifiCorp has exercised its right to change the composition of the resource pool and over time, as demonstrated by Public Service's analysis, has substituted resources which are both more expensive than the resources originally designated for inclusion in the resource pool and more expensive than market prices.  In PSCo's opinion, PacifiCorp has changed the composition of the resource pool to maximize its revenues and has every incentive to continue to do so.  OCC witness Schechter agrees that PacifiCorp has such an incentive.  Hearing Exhibit No. 3 at 4:2-3.  


�  As calculated by Public Service in 2002, the magnitude of the projected discrepancy and the anticipated adverse impact on Public Service's customers if the LTPSA was not terminated early are significant.  See Confidential Hearing Exhibit No. 1A (stating anticipated cost to customers and expected net present value if option to terminate LTPSA not exercised).  


�  This notification resulted in the First Amendment to the LTPSA, which is contained in Hearing Exhibit No. 1 at Exhibit No. KTH-1.  


�  It is unclear whether PacifiCorp asserted that the early termination was rendered ineffective in toto or whether PacifiCorp took the position that the early termination notice was ineffective until such time as PSCo could provide the required firm transmission.  


�  The Exchange Agreement is found in Hearing Exhibit No. 1 at Exhibit No. KTH-2.  


�  Section 4.5 of the Exchange Agreement specifies the possible delivery points and the process by which, on a calendar year basis, Public Service selects and informs PacifiCorp of the delivery point to be used.  


�  Section 4.7 of the Exchange Agreement provides that PacifiCorp, in its sole discretion, may reduce PSCo's delivery obligation in one or more years.  In light of the uncertainty surrounding whether PacifiCorp will avail itself of this option (and, if so, to what extent), for purposes of examining the Exchange Agreement, the full amount is assumed to be delivered annually.  


�  See ¶ 33, supra (amounts to be purchased under early termination provision).  


�  For obvious reasons, the identities of these counter-parties are not, and cannot be, known at this time.  


�  There is no provision in § 11.1 of the Exchange Agreement for notification to the Commission.  In response to questions from the ALJ, neither Public Service nor any other signatory to the Stipulation objected to imposition of a requirement that Public Service give written notice to the Commission of the terms of the final and full settlement of the dispute.  


�  The last column of Table KTH-2 found in Hearing Exhibit No. 1 at 9 sets out the amount for each year.  


�  These are purchases from PacifiCorp in the amount of 176 MW in each year 2015-2022.  


�  Under the Backstop Provision, the decision whether to resume purchases under the LTPSA will be made no later than mid-2012.  Assuming that PSCo makes its decision in mid-2012, this will be after Public Service files its 2007 Least Cost Plan and after it files its 2011 Least Cost Plan.  If purchases under the LTPSA are reinstated, then one may reasonably assume that, absent changed circumstances, Public Service will treat purchases made in 2015-2022 under the LTPSA in a manner that is consistent with treatment of other LTPSA purchases and with purchases made under the Exchange Agreement.  That is, one may assume that Public Service will treat the firm capacity and associated energy purchases under the LTPSA as it treats any other firm capacity and associated energy purchase agreement.  Presumably, Public Service would continue this treatment, if appropriate, in its 2015 and 2019 Least Cost Plans as well.  


�  The testimony and exhibits of PSCo witness Hyde (especially Hearing Exhibit No. 1 at Exhibit No. KTH-3) and those of PSCo witness Berg (Hearing Exhibit No. 2), which address the projected energy prices and the projected savings, are unrebutted and unchallenged in this proceeding.  The Stipulating Parties agreed that there is a benefit from the Exchange Agreement, as compared to the LTPSA, but did not quantify that benefit.  


�  This includes granting the Application, approving the Exchange Agreement, waiving the Bidding Rule, declaring the Exchange Agreement purchases to be exempt from the Trading Business Rules, and authorizing Use of the Cost Recovery Mechanism.  


�  The Generation Book records purchases made by Public Service to serve native load; these purchases can be short-term or long-term.  


�  The Proprietary Book records purchases made by PSCo for trading (and excludes purchases made to serve native load); these purchases can be short-term or long-term.  


�  Implementation of this provision involves comparing all offers available to Public Service at a particular hub on a particular day and assigning the lowest cost offer to the purchase made to meet the obligations under the Exchange Agreement.  Witnesses for the Stipulating Parties agreed, and the ALJ finds, that the assignment of the lowest cost offer does not occur if the purchases are made on a basis other than same day or day-ahead.  


�  This, in turn, raises the following questions as to the scope of that inquiry:  What does "harmful" mean and "harmful" as of when:  this proceeding or some future time?  In what proceeding must the advocacy have been made:  this proceeding or some future proceeding?  By what mechanism must the advocacy have been made:  testimony, legal brief, motion, something else?  Each of these questions, not to mention the inquiry itself, carries with it uncertainty and the potential for protracted litigation before the Commission.  


�  This waiver includes the entirety of the Bidding Rule except the last sentence.  


�  For completeness, however, the ALJ will address the arguments presented in support of the requested waiver of the last sentence of the Resource Acquisition Rule.  


�  This acknowledgment rendered the argument moot because, in agreeing to the Stipulation, Public Service abandoned its position that a waiver is not necessary.  Public Service may not resurrect that position.  


�  As found above, the capacity and associated energy to be purchased under the Exchange Agreement in the years 2008 though 2014 is, in each year, less than the capacity and associated energy which PSCo would have purchased under the LTPSA in each of those years.  


�  That proceeding is Docket No. 04A-216E.  The Commission authorized construction of that unit and granted an exemption from a portion of the Competitive Resource Acquisition Rule in Decision No. C05-0049.  


�  This is also consistent with the language of the Application itself.  At page 1, the Application states that Public Service seeks a waiver of "the competitive resource acquisition process requirements" (emphasis supplied).  


�  This stated policy is also a complete response to Staff's concern that failure to grant a complete waiver of the Competitive Acquisition Rule may endanger the Stipulation.  


�  The ALJ does not address Staff's statements here because, as statements of general support, they have been addressed in ¶ 85.  


�  The Commission may not grant more than an applicant requests in its application.  


�  Analogizing to the waiver granted to the Comanche 3 generating unit is of no assistance.  In Docket No. 04A-214E, Public Service filed a Motion for Waiver of the 250 MW Limit in LCP Rule 3610(b) to Permit Construction of Comanche Unit 3.  In that filing Public Service detailed the bases for its request that the limitation be waived.  The case was settled by a Comprehensive Settlement Agreement approved by the Commission.  In ¶ 4 of that document, the parties agreed that the Commission ought to grant the motion for waiver and the requested waiver.  In Decision No. C05-0049, which, inter alia, approved the Comprehensive Settlement Agreement, the waiver is mentioned only in ¶ 40 and then only as part of a list of the relief sought by PSCo and agreed to in the settlement agreement.  In the Comanche 3 docket, the bases (at least from Public Service's perspective) for the waiver of the limit found in the last sentence of the Bidding Rule were known; in this case, the bases for the Stipulating Parties' support of the waiver of that limit are not known.  


�  Denial of a waiver in this proceeding does not foreclose the possibility that, in a future proceeding, the Commission may grant a waiver.  For example, in a future Least Cost Plan docket -- when the available information is more substantial, PSCo's plans are better formed, and an evidentiary record exists which supports a waiver --Public Service may be able to meet its burden of proof, as it did in the Comanche 3 generating unit proceeding.  
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