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I. STATEMENT

The above-captioned application was filed by Applicant Dallas J. Mann, doing business as Northern Lights Taxi (Northern Lights), on April 11, 2006, and the Commission gave notice of it on April 17, 2006.  As originally noticed, the application sought the following authority:

a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in taxi service, 
between all points in the County of Summit, State of Colorado
1. Jillian Hollen & Peter Griff, doing business as Fresh Tracks Transportation (Fresh Tracks) timely intervened of right on May 16, 2006.

2. On May 24, 2006, Rainbows, Inc., doing business as 453-TAXI (453-TAXI), filed an untimely intervention of right with a request that untimely intervention be granted.  However, the request for late intervention was not served upon Northern Lights.  By Decision No. R06-0678-I, 453-TAXI was afforded an opportunity to cure the defect in service and was also ordered to obtain counsel or demonstrate that legal representation is not required. 

On June 16, 2006, 453-TAXI made a filing with the Commission indicating that Mr. Hirschhorn is the sole shareholder of 453-TAXI, a Subchapter S Corporation.  He also included various information on file with the Secretary of State.  Finally, 453-TAXI filed his certificate of service for the request to allow late intervention.

3. On July 3, 2006, 453-TAXI requested that Mr. Mann’s Witness and Exhibit List filing be excluded from evidence based upon the failure to file a certificate of service, although he acknowledged receiving the pleading and exhibits. Intervenor 453-TAXI also requested that the Commission allow the late-filed Witness and Exhibit List filing of 453-TAXI.

The matter was scheduled for hearing on July 19, 2006 in Breckenridge, Colorado.  The hearing commenced on July 19, 2006 and was concluded on that day.  

Prior to the commencement of hearing, certain prehearing and preliminary matters were addressed.  A request to strike intervention was stated and it was argued that Mr. Hirschhorn failed to establish that 453-TAXI could proceed without counsel.  

4. Mr. Hirschhorn responded to the request by presented Hearing Exhibit 1, which is his signed statement representing that he is the sole shareholder of the corporation and that no monetary value was at issue in the proceeding.  It was also established that Mr. Hirschhorn is the President of 453-TAXI.

Response time to the request for late intervention expired on June 30, 2006 because 453-TAXI did not meet the procedural contingency in paragraph II.A.5 in Decision No. R06-0678-I.  No response was filed.  In accordance with Rule 1400 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the motion may be deemed confessed.  

Northern Lights was allowed to cross-examine Mr. Hirschhorn regarding his supplemental statements to demonstrate 453-TAXI’s eligibility to proceed without counsel.  Thereafter, it was found that Northern Lights failed to timely file a response to 453-TAXI’s request for intervention and that Mr. Hirschhorn made an adequate demonstration that he is eligible to represent the interests of 453-TAXI, as provided in Rule 1201(b)(II) and § 13-1-127, C.R.S.  Intervention was granted and the request to strike was denied.

5. All prefiled witness and exhibit lists were allowed and any prehearing motions with regard thereto are denied.

During the course of the hearing, testimony was received from Dallas J. Mann, doing business as Northern Lights; David Hirschhorn, President of 453-TAXI; and Jillian Hollen & Peter Griff, owners of Fresh Tracks.  Public witness testimony was received from Tim Gagen, Town Manager for the Town of Breckenridge, Colorado; Robert Millisor, Vice-President of Grand Timber Lodge Development Company (Grand Timber) and Member, Town Counsel for the Town of Breckenridge, Colorado; and Daniel Johnson, a broker with the Re/Max office in Breckenridge.  Exhibits 1 through 5 were identified, offered, and admitted into evidence.  Exhibit 6 was identified and offered into evidence, but it was not admitted.  At the conclusion of the hearing, the parties presented oral closing statements.

In accordance with § 40-6-109, C.R.S., the undersigned Administrative Law Judge (ALJ) now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

A. Applicant’s Testimony

6. Mr. Mann has been working for the Grand Timber Lodge as a shuttle buss driver for approximately four years.  The service provides free transportation to guests of the lodge, within the town limits of Breckenridge.  Based upon observations gained in this experience, he contends that the public demands additional taxi service.  

7. Mr. Mann reports numerous guest complaints that taxis never arrived to pick them up, making the guest walk to their destination.  He described that such occurrences most often occurred late at night.

8. Mr. Mann states that he also spoke to parents of several children that requested transportation from taxi services.  When taxis failed to pick up the children, they walked home.

9. As a shuttle driver, Mr. Mann responds to inquiries regarding transportation to Vail, Keystone, or Copper Mountain.  After describing bus routes, he finds customers to be disappointed because of the number of stops, ridership population, and duration of trips.  Thereafter, they generally express interest in a taxi service.

10. Mr. Mann drove a taxi for Summit County Taxi, LLC (Summit Taxi) through the “Spring Break” months and found that the company would be 50 calls behind in fulfilling requests for transportation.  

11. Mr. Mann intends to operate a business that fulfills the public convenience and necessity, but he admittedly has not completely formulated his operating plans.

12. Mr. Mann initially anticipates operating one vehicle (or possibly two) accommodating up to seven passengers, from 4 p.m. to 4 a.m., daily.  He also plans to retain his current employment and migrate into his new business as it grows.  He plans to operate by limiting hours in his current position, having his wife drive and hiring additional employees as needed.  Between himself, his wife, and friends expressing interest in his business, he believes adequate service can be provided during all hours of operation. 

13. Mr. Mann acknowledged having little understanding of the financial issues he faces in operating a tax service; however, he is confident that he can manage the needs of a taxi service while transitioning from his current employment to self-employment operating a taxicab.  He will retain his current employment to support his family until the taxi company provides otherwise.

14. Mr. Mann plans to advertise a cellular telephone number that will be carried by the taxi driver for dispatch.  While it is most often answered, unanswered calls will transfer to a messaging service.  Mr. Mann could not address how this system would function to dispatch two taxicabs.

15. Mr. Mann argues that published reports of the U.S. Census Bureau and government agencies (Exhibit 2) demonstrate that population growth in Summit County will result in a significantly higher demand for taxicab services.

16. If this application is granted, Mr. Mann testified that he is ready, willing, and able to provide the requested service and to comply with all applicable Commission rules and regulations governing common carriers of passengers by motor vehicle.

B. Public Witness Testimony

17. Mr. Tim Gagen has been the Town Manager for the Town of Breckenridge for approximately six years.  He has approximately 30 years’ experience in town administration.

18. The Town of Breckenridge operates a free transit service within Breckenridge, but it does not fulfill transportation needs between scheduled routes, for those wanting direct service, or those requiring late night service.  Mr. Gagen finds that busses simply cannot meet the demand of tourists and therefore he encourages expansion of services.  The Town Counsel strongly supports additional late night transportation service.

19. Mr. Gagen is also active in the local restaurant association as well as the resort chamber.  Through such activities, he gathers feed back from local businesses that bolster his support for new transportation services to meet demands not met by existing services.  

20. Mr. Gagen is familiar with Breckenridge’s role as a tourist destination and the importance of tourism to the local economy.  As year-round activities increase, he has found that the seasonality of local activity is becoming less exaggerated.

21. He has come to understand that there are unmet needs for transportation services to restaurants and for late night activities.  The degree varies based upon time of year and day of week, but these issues are not restricted solely to weekend nights.  He has heard complaints of wait times in excess of one hour to obtain service.  In absence of alternative transportation means, he contends that tourists feel unsafe in the community and that their overall traveling experience is directly and negatively impacted by inadequate transportation services.  

22. He reports that Breckenridge experiences some issues with people attempting to drive under the influence of alcohol.  To address safety concerns, the Town implemented a program to allow patrons of local businesses to park overnight without charge.  Public demand to support and benefit additional late-night transportation options remains.  Finally, he generally believes that increasing transportation options will help defray traffic and parking congestion. 

23. Mr. Millisor is the Vice-President of Grand Timber.  He is also in his third year as a member of the Town Counsel of Breckenridge. 

24. Grand Timber is a timeshare developer that operates two properties in Breckenridge. Between hotel and timeshare operations at the two properties, Grand Timber manages more than 250 units having more than 10,000 owners.

25. Mr. Millisor estimates that half of the guests staying at the properties arrive in Breckenridge by bus or shuttle (i.e., without a means for local travel).  Grand Timber operates a shuttle service to help guests get around town without parking concerns.  This service does not meet the total demand for transportation services because it only operates between 8 a.m. and 11 p.m.  While safe transportation of guests is important, Grand Timber has found that financial constraints limit service hours.  He acknowledges that shuttle and bus services impact taxi operations.

26. Based upon personal experience, as well as that of friends and guests, Mr. Millisor finds wait times for taxi service in excess of one hour to be unacceptable.  Based thereupon, as well as reports that service is not available at times, he concludes that the two existing taxi services are not serving the public convenience and necessity.  The lack of service results in inefficient transportation options or danger to the traveling public, particularly late at night.  He estimates that service is not adequate 200 nights per year.

27. Daniel Johnson, is a real estate broker with the Re/Max office in Breckenridge.  More than two years ago, Mr. Johnson owned a market research company, Resort Loyalty Co.  He is generally familiar with Summit County transportation options and describes how property values are affected by their proximity to restaurants and stores where transportation is not necessary.

C. Intervenor’s Testimony

28. Intervenor 453-TAXI is a corporation with a mailing address of P.O. Box 1425, Breckenridge, Colorado 80424.  According to the Letter of Authority filed with 453-TAXI’s Intervention, it owns Certificate No. 54842.  In general, this certificate authorizes common carrier, taxi service between all points in Summit County, Colorado, and from such points on the one hand to all points in the State of Colorado on the other hand.  The authority contained in Certificate No. 54842 was granted to 453-TAXI on November 10, 2005.  See Decision No. C05-1338.

29. Mr. Hirschhorn, President of 453-TAXI testified that Summit Taxi is effectively a successor to Tipsy Taxi, leaving him limited opportunities to serve the public convenience and necessity.  With a proper opportunity, he submits that his business would thrive.

30. Mr. Hirschhorn acknowledges that there is always a need for late night taxi service, but that peak demand, during perhaps one hour of the day, is not sufficient to support another taxi service.  He also submits that his operations are drastically cyclical with 30 percent of his revenue being generated in winter months and 2 percent being generated in “this time of year” (i.e., presumably July, the time of hearing).  He submits that it is neither economically efficient to put additional taxis in service solely to meet peak demand nor to expand operations in the face of competition from free bus and shuttle services. 

31. Mr. Hirschhorn complains that the challenges he faces are the fault of governmental intervention.  Insufficient Commission enforcement and governmentally operated or supported bus service results in a lack of demand for his taxi service.  He contends that, if there is adequate demand, he is ready, willing, and able to put additional taxis in service to serve and protect the public.

32. Turning to letters filed in support of the Application, 453-TAXI argues that general complaints regarding service are insufficient to demonstrate substantial inadequacy of his service because they do not identify any carrier.

33. Intervenor 453-TAXI currently operates one taxi in Summit County, which covers approximately 1,200 square miles.  When two hypothetical customers request transportation from Breckenridge to Keystone and Breckenridge to Silverthorne, 453-TAXI is in a predicament.  Accordingly, 453-TAXI does not dispute that customers may experience long wait times for service. Sometimes, customers admittedly wait one hour for service.  Illustratively, he also states that customers have contacted him to request service after having waited one and one-half hours for service from Summit Taxi.

34. Mr. Hirschhorn summarized that any alleged service problems relate to Summit Taxi’s service and they arise because their service is not properly governed.

35. Jillian Hollen & Peter Griff, do business as Fresh Tracks with a mailing address of  P.O. Box 4503 Breckenridge, Colorado 80424.  According to the Fresh Track’s Intervention, it owns Certificate No. 55753.  This certificate authorizes transportation of passengers and their baggage, in scheduled service, between 140 Ida Belle Road, Keystone, Colorado, on the one hand, and, on the other hand, between the following locations in the Town of Breckenridge, Colorado: (1) Marriott Mountain Valley Lodge, 655 Columbine Road; (2) Main Street Station, 505 South Main Street; (3) Valdero Mountain Lodge, 500 Village Road; (4) Beaver Run Resort, 620 Village Road; and (5) Grand Timber Lodge, 75 South Snowflake Drive.  See Decision No. R06-0002.

36. During the last peak season, Fresh Tracks conducted scheduled operations from 8:00 a.m. to 9:00 p.m. daily.

37. Fresh Tracks argues that current bus, taxi, and scheduled service adequately serves the public convenience and necessity and that peak demand should not justify introduction of additional services to unfairly compete against owners of overlapping authorities.  

38. Fresh Tracks also contends that they are ready, willing, and able to put additional vehicles into service to meet public demand.

39. In addition to live testimony, letters in support of the application were admitted into evidence as Exhibit 2.  While hearsay evidence, the letters reiterate difficulties obtaining timely taxi service.  Most letters addressing demand outside of Breckenridge are vague and general.

D. Discussion

40. The legal standard governing this application for taxi carrier authority is that of regulated monopoly.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); § 40-10-105(1), C.R.S.  Under the doctrine of regulated monopoly, an applicant for such authority has the heavy burden of proving by substantial and competent evidence that the public needs its proposed service and that the service of existing certificated carriers within the proposed service area is “substantially inadequate”.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965).  The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).  When a carrier renders service to a number of customers within a specific geographic area it is expected that some dissatisfaction will arise and some legitimate complaints will result.  Thus, a general pattern of inadequate service, as opposed to isolated incidents of dissatisfaction, must be established in order to demonstrate substantial inadequacy. 

41. Before issuing a certificate authorizing common carrier services the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  § 40-10-104, C.R.S. (emphasis added).  See also, § 40-10-105(1), C.R.S. (PUC empowered to issue certificate to motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the public’s need for transportation service that is paramount, not the private needs of a particular party. 

42. Due to the transient nature of the tourism market for transportation in Breckenridge, it is understandably more difficult to present end-use customers to testify regarding the demand for service.  However, the public witness evidence presents substantial and convincing evidence of public demand for additional taxi service within the Town of Breckenridge, particularly late at night when Fresh Tracks, bus service, and shuttle service do not operate.  The evidence demonstrates a pattern of substantially inadequate service by incumbent providers.

43. Intervenor 453-TAXI serves its 1,200 square mile service area with one taxi.  Intervenor 453-TAXI acknowledges unmet demand for late night taxi services in Breckenridge, but contends the Application should not be granted to address such demand because 453-TAXI has not found it economically beneficial to increase the number of vehicles to serve the public convenience and necessity.

44. Intervenor 453-TAXI expressed concern that introducing additional service to meet peak demand may result in a detrimental impact to overall operations.  While the ALJ understands the concern in the abstract, serving the public convenience and necessity must prevail.  Incumbent providers have not found a means to meet demand, but the public should not continue to suffer from substantially inadequate service in Breckenridge, particularly late at night.

45. Based on the evidence of record as a whole, Northern Lights has partially sustained its burden of proving a public need for its proposed service in the Town of Breckenridge and that the service of incumbent providers is substantially inadequate within the Town of Breckenridge.  However, Northern Lights has failed to sustain its burden to demonstrate a public need for its proposed service in Summit County outside of the Town of Breckenridge.

46. No public witness testimony presented in this proceeding establishes that tourists and residents in Summit County are not satisfied with the taxi service already provided in Summit County.  While written comments admitted in evidence include some vague and general references to dissatisfaction, the comments constitute hearsay, can be afforded little weight under the guidelines set forth in Industrial Claims Appeals Office v Flower Stop Marketing Corporation, 782 P.2d 13 (Colo. 1989), and do not prove a pattern of substantial inadequacy.  Minimal evidence of public benefit from additional service throughout Summit County came from anyone other than the Applicant.  

47. Other evidence presented by the Applicant in an attempt to establish a public need for the full authority requested was not convincing.  This primarily consisted of evidence regarding projected population growth within Summit County.  It is clear that the population and tourism in Summit County is growing and that such growth will probably continue into the indefinite future (Exhibit 2).  However, no convincing evidence was presented at hearing from which it could be concluded that this increased population growth will result in an additional need for for-hire, ground transportation throughout Summit County. 

48. Northern Light’s argument that the population growth within Summit County has, in and of itself, created an increased demand for service thereby rendering existing service inadequate was addressed by Ephraim Freightways, Inc. v. P.U.C., supra, as follows:


The question involved in the granting or denial of a Certificate of Public Convenience in a particular area is not whether the extent of business in... [the]... area is sufficient to warrant more than one certified carrier...but rather whether public convenience and necessity demand the [additional service]....  While it may be more convenient for [the public users of the service] if there be another service added to the area, this alone is not enough and there must also be a necessity for such service shown by the inadequacy of the existing service.

Ephraim Freightways, Inc. v. P.U.C., 151 Colo.  At 599-600, 380 P.2d at 231.

49. The theory of regulated monopoly gives the incumbent provider the benefit of growing demand, unless and until existing service is demonstrated to be substantially inadequate.  Northern Lights has failed to meet its burden to demonstrate public demand requiring approval of the full authority sought and that incumbent providers’ service is substantially inadequate outside of Breckenridge.  As existing certificate holders, 453-TAXI and Fresh Tracks are entitled to competitive protection under applicable law.

15.
In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:  
1. The petition to intervene filed by Rainbow's Inc., doing business as 453-TAXI (453-TAXI) is granted.  

2. Intervenor status is permitted to 453-TAXI in this matter.

3. Mr. David Hirschhorn is eligible to represent the interests of 453-TAXI in this docket.

4. All prefiled witness and exhibit lists are accepted and any prehearing motions requesting relief to the contrary are denied.

5. The Verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed by Dallas J. Mann, doing business as Northern Lights Taxi (Northern Lights) is granted in part, consistent with the foregoing discussion.  
6. Northern Lights is granted a Certificate of Public Convenience and Necessity as follows:  

For the transportation of 

passengers and their baggage, in taxicab service, 

between all points located within the Town of Breckenridge, Colorado.

7. The authority granted in Ordering Paragraph No. 6 is conditioned on Northern Lights meeting the requirements contained in this Order and is not effective until these requirements have been met.  
8. All operations under the Certificate of Public Convenience and Necessity granted by this Order shall be in accordance with the authority.  The Commission retains jurisdiction to make such amendments to this authority as deemed advisable.  
9. The right of Northern Lights to operate under the Certificate of Public Convenience and Necessity granted by this Order shall depend upon compliance with all present and future laws, regulations, and orders of the Commission.  
10. Northern Lights shall not commence operation until it has:  (a) caused proof of insurance or surety bond coverage to be filed with the Commission in accordance with applicable rules; (b) paid to the Commission the applicable vehicle identification fee for each vehicle to be operated under authority granted by the Commission; (c) filed a tariff in compliance with applicable Commission rules, with an effective date no earlier than ten days after filing; (d) paid the applicable issuance fee; (e) filed verification with the Commission of lawful presence in the United States in compliance with § 24-76.5-101 et. seq., C.R.S.; and (f) received notice in writing from the Commission that it is in compliance and may begin service.

11. If Northern Lights does not comply with the requirements of this Order within 60 days of its effective date, then the authority to conduct operations shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 60 days.

12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
13. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� Mr. Mann noted that this was related to experience with Summit County Taxi, not 453-TAXI.
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