Before the Public Utilities Commission of the State of Colorado

Decision No. R06-1072
Docket No. 06A-153R

R06-1072Decision No. R06-1072
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06A-153RDOCKET NO. 06A-153R
IN THE MATTER OF THE JOINT APPLICATION OF THE PARK CREEK METROPOLITAN DISTRICT AND THE CITY AND COUNTY OF DENVER FOR AUTHORITY TO CONSTRUCT A NEW PUBLIC HIGHWAY-RAILROAD AT-GRADE CROSSING ACROSS AN INDUSTRIAL RAILROAD SPUR TRACK WITHIN THE CITY AND COUNTY OF DENVER WHICH IS OPERATED BY THE UNION PACIFIC RAILROAD COMPANY AND TO INSTALL APPROPRIATE GRADE CROSSING WARNING DEVICES.  

recommended decision of 
ADMINISTRATIVE LAW JUDGE 
mana l. jennings-fader 
granting amended and unopposed
application under modified 
procedure and subject to
conditions and closing docket  

Mailed Date:  September 10, 2006

I. statement  

1. On March 24, 2006, the Park Creek Metropolitan District (Park Creek) and the City and County of Denver (Denver) (collectively, Applicants) filed a verified Application seeking authorization to construct a new at-grade highway-railroad crossing in Denver, including appropriate warning devices (Application).  The filing commenced this proceeding.  On March 31, 2006, Applicants filed an Amended Joint Application.
  

2. The Commission gave public notice of the Application, pursuant to § 40-4-106(3)(a), C.R.S.; established an intervention period; and established a procedural schedule.  

3. Union Pacific Railroad Company (UPRR) timely intervened of right and opposed the Application.  

4. Denver, Park Creek, and UPRR are the only parties in this proceeding.  

5. By Decision No. C06-0502, the Commission deemed the Application complete as of May 3, 2006; set this matter for hearing on July 11 and 12, 2006; and established a procedural schedule.  By Decision No. R06-0583-I, the Administrative Law Judge (ALJ) affirmed the procedural schedule and hearing dates and ordered additional service and procedural requirements.  By Decision No. R06-0911-I, the ALJ extended the time for Commission decision in this matter.  

6. The Applicants filed their direct testimony and exhibits on March 24, 2006.
  UPRR filed its answer testimony and exhibits on June 22, 2006.
  

7. The ALJ granted and denied various prehearing motions.  See Decisions No. R06-0683-I, No. R06-0689-I, and No. R06-0796-I.  

8. On July 10, 2006, Denver, Park Creek, and UPRR filed a Joint Motion to Approve Stipulation and Settlement Agreement (Joint Motion).  A Stipulation and Settlement Agreement (Stipulation) accompanied the Joint Motion.  The ALJ posed questions concerning the Stipulation and requested that the parties respond to those questions.  The ALJ scheduled an evidentiary hearing on the Stipulation.  Decision No. R06-0927-I.  

9. On September 5, 2006, the parties filed a Second Status Report and Suggestion that a Hearing on the Stipulation May Be Unnecessary.  Accompanying that filing were written responses to the questions posed by the ALJ in Decision No. R06-0856-I.  Based on the supplemental information provided, by Decision No. R06-1043-I, the ALJ vacated the hearing.  

10. The parties have  

stipulate[d] to the admission into evidence of the prefiled testimony and exhibits that have been filed in this docket without further authentication of that testimony and the accompanying exhibits.  The parties further agree[d] to waive cross examination of the same.  

Stipulation at ¶ 15.  The direct testimony and exhibits filed by Denver and Park Creek and the answer testimony and exhibits filed by UPRR will be admitted into evidence.  These documents, in addition to other information, serve as the evidentiary basis for the Commission's consideration of the Stipulation.
  

11. In the Joint Motion at ¶ 9, UPRR states:  

The UPRR hereby withdraws its opposition to the Commission granting the approval sought by Park Creek and Denver in the Joint Application, subject to the provisions of this Stipulation and Settlement Agreement.  

UPRR is the only intervenor and has withdrawn its opposition to the Application.  

12. The Application is unopposed and uncontested.  Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-1403, the uncontested Application may be considered under the modified procedure and without a formal hearing.  

13. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

FINDINGS, discussion, AND CONCLUSIONS  
14. Applicant Denver is "a legally and regularly created, established, organized, and existing home rule city, municipal corporation, and political subdivision under the provisions of article XX of the Constitution of the State of Colorado and the Home Rule Charter of Denver."  Application at ¶ 2.  Denver has the authority to construct, to maintain, and to operate public works projects, including at-grade railroad crossings such as that at issue in this proceeding.  

15. Applicant Park Creek is "a quasi-municipal corporation and political subdivision of the State of Colorado" and has authority to erect, to construct, to maintain, and to operate "street improvement projects, including safety controls, protections, and safety devices at railroad crossings."  Application at ¶ 1.  See also §§ 32-1-1004(1)(b), 1004(2)(d), 1004 (2)(f), 32-1-1001, C.R.S. (specific and general powers and duties of metropolitan districts).  

16. Intervenor UPRR is a Delaware corporation with its principal office located in Omaha, Nebraska.  UPRR is the railroad company which owns the track which will be crossed by the proposed at-grade crossing which is the subject of the Application.  

17. No party challenges the Commission's jurisdiction in this matter.  The Commission has subject matter jurisdiction pursuant to § 40-4-106, C.R.S., and has personal jurisdiction over the Applicants.  

18. No party opposes the Application, subject to the provisions of the Stipulation.  

19. Within the Stapleton Redevelopment Area is a parcel of land known as Filing 7;
 this parcel is not developed at present.  When it is developed as planned, Filing 7 will be primarily a research and development and light industrial park and will include open space and public facilities.  

20. At present, there is no public access to Filing 7.  Development plans call for the extension of 40th Avenue into Filing 7.  When completed, 40th Avenue in the area of the proposed crossing will be an arterial roadway with a designated speed of 35 miles per hour.  This planned extension will cross industrial railroad spur tracks owned by UPRR (Montbello spur).  When the crossing is opened, it will provide access to the Filing 7 area for vehicles, including emergency response vehicles, which at present have no access to this area.  This is the proposed at-grade crossing at issue in this case.  

21. At present, the Montbello spur serves a light industrial and warehouse area located north of Interstate 70 and to the east and west of Havana Street.  This area includes the Montbello Industrial Park.  

22. There are on average two train movements per day on the Montbello spur.  These train movements generally occur between 1 p.m. and 6:30 p.m.  The maximum timetable track speed at the location of the proposed crossing is ten miles per hour.  

23. The 40th Street crossing is a proposed crossing designed to serve a new development.  As a result, there are no actual Average Daily Traffic (ADT) counts.  Applicants presented a traffic study
 which projected that the 40th Street Crossing will have an estimated ADT of approximately 4,000 vehicles when it opens in 2007 and an estimated ADT of approximately 15,000 vehicles in 2010.  The designated vehicular speed limit on this section of 40th Avenue will be 35 miles per hour.  

24. Park Creek and Denver request authority to construct  

[o]ne 80 foot at-grade crossing for vehicular and pedestrian traffic at 40th Avenue over the spur line located approximately four hundred and fifty (450) feet, more or less, west of Havana Street within the City and County of Denver, Colorado, as more accurately depicted on plans dated July 2005 ..., along with appropriate grade crossing warning devices as ordered by the Commission.  

Application at ¶ 4.d.  The crossing is planned to open in 2007.  

25. "Park Creek shall install standard gates and flashing lights as the crossing warning devices at this crossing[,]" as more specifically described in the Stipulation.  Stipulation at ¶ 10.  The gates will be double-armed, and each gate arm will be between 17 feet and 19 feet in length.  This should be sufficient to accommodate the taper of east-bound 40th Avenue which begins before the crossing and is necessary for the proposed continuous right-turn lane onto Havana Street.  Responses to Questions Posed by Administrative Law Judge in Decision No. R06-0856-I (Parties' Responses), filed on September 5, 2006, at 2.  In addition, audible warning devices which comply with Part 8 of the Manual of Uniform Traffic Control Devices (MUTCD) will be installed at the crossing.  Parties' Responses at 1.  Finally, the median referred to in the Stipulation at ¶ 10 will be a raised median on each side of the tracks and will be at least 60 feet of length, in accordance with the MUTCD.  Id. at 2.  

26. Park Creek will provide train-activated preemption of the traffic signal located at the intersection of 40th Avenue and Havana Street.  Id.  The specifications for the traffic signal preemption are not part of the record.  Park Creek will be ordered to provide those specifications.  

27. Park Creek will pay, through its Title 32, C.R.S., funding, the entire cost of the crossing, including the warning devices and the train-activated signal preemption.  

28. Following completion of the at-grade crossing and of the related warning and protective devices, Park Creek will transfer the street improvements and the crossing to Denver.  Thereafter, Denver will maintain, at its expense, the roadway approaches to the crossing and its portion of the train-activated signal preemption.  

29. UPRR will maintain, at its expense, the tracks, the roadbed, the crossing between the track tie ends, the grade crossing warning devices, its portion of the train-activated signal preemption, and appurtenances.  

30. Except as stated in this Decision, all exhibits, specifications, and plans are complete and accurate and meet Commission requirements.  

31. Section 40-4-106, C.R.S., provides the jurisdictional basis for the Commission to act in applications for approval of railroad crossings and of the protective devices to be installed.  An applicant bears the burden of proof to establish by a preponderance of the evidence that a proposed railroad crossing, including warning devices and other safety-related features, are "reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted."  Id.  Applicants have met their burden of proof in this proceeding.  

32. Because it both describes and facilitates construction of the crossing, the warning devices, and the signal preemption, the Stipulation, as clarified and modified by the Parties' Responses, serves the public interest and should be accepted.  

33. The crossing, the warning and protective devices, and the train-activated signal preemption -- as described in the Application, the Stipulation, and the Parties' Responses -- are reasonable, are necessary to prevent accidents and to promote public safety, are appropriate, and are in the public interest.  The public safety and necessity requires, and will be served by, granting the Application and authorizing the crossing, subject to the conditions set out below.  The Application, as amended and as described in the Stipulation, in the Parties' Responses, and in this Decision, will be granted, subject to the conditions set out below.  The Applicants will be authorized (subject to conditions) to construct, to open, and (as necessary) to operate the crossing with warning and protective devices and train-activated signal preemption.  

34. The Application should be, and will be, granted subject to the following conditions:  (a) Park Creek will file in this docket the final plans which show the full panoply of protections to be provided at the crossing; (b) Park Creek will provide train-activated preemption of the traffic signal located at the intersection of 40th Avenue and Havana Street; (c) Park Creek will file in this Docket the specifications for the train-activated signal preemption; (d) the safety and protective devices at the crossing will be those described or discussed in the Stipulation and in the Parties' Responses; (e) Park Creek will file a compliance report in this docket when the crossing has been constructed and the train-activated signal preemption is operational;
 and (f) Park Creek will pay 100 percent of the costs of the crossing, the warning devices, and the train-activated signal preemption.  

35. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER
A. The Commission Orders That:  

1. The Joint Motion to Approve Stipulation and Settlement Agreement is granted.  
2. The Stipulation and Settlement Agreement is accepted, subject to the additions and clarifications contained in the Responses to Questions Posed by Administrative Law Judge in Decision No. R06-0856-I filed on September 5, 2006.  
3. The Amended Joint Application filed by Park Creek Metropolitan District (Park Creek) and the City and County of Denver (Denver) for authority to construct and to open a new railroad-highway at-grade crossing approximately 450 feet west of the intersection of 40th Avenue and Havana Street in Denver, Colorado, as amended by the Stipulation and Settlement Agreement filed on July 10, 2006 and by the Responses to Questions Posed by Administrative Law Judge in Decision No. R06-0856-I filed on September 5, 2006, is granted subject to the conditions discussed above and set out below.  

4. Park Creek and Denver are authorized to construct and to open a new railroad-highway at-grade crossing approximately 450 feet west of the intersection of 40th Avenue and Havana Street in Denver, Colorado, subject to the conditions discussed above and set out below.  

5. The construction, installation, and maintenance of grade crossing warning devices with bells, flashing lights, and gates, as described in the Stipulation and Settlement Agreement filed on July 10, 2006 and as further discussed and clarified in the Responses to Questions Posed by Administrative Law Judge in Decision No. R06-0856-I filed on September 5, 2006, are authorized.  

6. The railroad crossing warning and protection devices authorized in this Decision shall be designed and installed in accordance with the Railroad/Highway Grade Crossing Protective Specifications of the Association of American Railroads, with the standard contained in the latest edition of the Manual of Uniform Traffic Control Devices, and with Commission specifications.  

7. Within 15 days of the date on which the plans are final, Park Creek shall file in this docket the final plans that show the full panoply of protections to be provided at the crossing authorized by this Decision.  These protections shall be at least the warning and protective devices set out in the Stipulation and Settlement Agreement filed on July 10, 2006, as clarified and modified by the Responses to Questions Posed by Administrative Law Judge in Decision No. R06-0856-I filed on September 5, 2006.  

8. Park Creek shall provide train-activated preemption of the traffic signal located at the intersection of 40th Avenue and Havana Street in Denver, Colorado.  

9. Within 60 days of the date of this Decision, Park Creek shall file in this Docket the specifications for the train-activated signal preemption of the traffic signal located at the intersection of 40th Avenue and Havana Street in Denver, Colorado.  

10. Park Creek shall file a compliance report in this docket when the crossing has been constructed and the train-activated signal preemption is operational.  Park Creek shall file this compliance report, the content of which shall be determined jointly by Park Creek and the Chief of the Commission's Rail/Transit Safety Section, within ten days of the date of completion of the crossing authorized by this Decision or of the date on which the train-activated signal preemption is operational, whichever date is later.  

11. Park Creek shall pay 100 percent of the actual cost of labor and materials for the crossing, the warning and protective devices, and the train-activated signal preemption authorized by this Decision.  

12. Denver shall maintain, at its expense, the roadway approaches to the rail crossing authorized by this Decision and its portion of the train-activated signal preemption devices.  

13. Union Pacific Railroad Company shall maintain, at its expense and for the life of the crossing so protected, the tracks, the roadbed, the crossing between the track tie ends, the grade crossing warning devices, its portion of the train-activated signal preemption devices, and the appurtenances, at the rail crossing authorized by this Decision.  

14. The verified Amended Joint Application filed on March 31, 2006 is admitted into evidence.  

15. The direct testimony and exhibits of Messrs. Robert Duncanson, James D. Chrisman, Richard L. Anderson, John M.W. Aldridge, Jose M. Cornejo, and Jack Baier are admitted into evidence.  

16. The answer testimony and exhibits of Ms. Susan K. Grabler and Messrs. Stephen A. Holt and Neil D. Scott are admitted into evidence.  

17. The Responses to Questions Posed by Administrative Law Judge in Decision No. R06-0856-I filed on September 5, 2006 are admitted into evidence.  

18. The Commission retains jurisdiction to enter further orders as required.  

19. Docket No. 06A-153R is closed.  

20. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

21. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

22. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
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Administrative Law Judge
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�  Reference in this Decision to the Application is to the Application as amended.  


�  Applicants filed the direct testimony and exhibits of Messrs. Robert Duncanson, James D. Chrisman, Richard L. Anderson, John M.W. Aldridge, Jose M. Cornejo, and Jack Baier.  


�  UPRR filed the answer testimony and exhibits of Ms. Susan K. Grabler and Messrs. Stephen A. Holt and Neil D. Scott.  


�  This matter is determined based on the Application and the exhibits appended to the Application, the prefiled testimony, the Stipulation, and the supplemental information filed on September 5, 2006.  


�  Filing 7 is bounded on the north by Interstate 70, on the west by Sand Creek, on the south by UPRR's mainline railroad tracks, and on the east by Havana Street.  


�  This traffic study is found as Exhibit JMWA-3 to the direct testimony of Park Creek's witness Aldridge.  


�  Park Creek and the Chief of the Commission's Rail/Transit Safety Section jointly will determine the format of, and the type of information to be provided in, the compliance report.  
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