Before the Public Utilities Commission of the State of Colorado

Decision No. R06-1064-I
Docket No. 06F-039T

R06-1064-IDecision No. R06-1064-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

06F-039TDOCKET NO. 06F-039T
ADAMS COUNTY E-911 EMERGENCY TELEPHONE SERVICE AUTHORITY,


Complainant,

v.

QWEST COMMUNICATIONS INTERNATIONAL, INC., and QWEST CORPORATION,


Respondents.

interim order of
administrative law judge
G. Harris Adams
granting and denying motions

Mailed Date:  September 8, 2006

I. STATEMENT
1. This docket concerns the complaint by Adams County E-911 Emergency Telephone Service Authority (Adams E-911) against Qwest Corporation (Qwest) filed on January 26, 2006.  

A. BRETSA Intervention

2. On April 13, 2006, the Motion of the Boulder Regional Emergency Telephone Service Authority (BRETSA) for Leave to Intervene was filed.  BRETSA seeks to intervene in this docket based upon a substantial interest in the Complaint.  As grounds therefore, BRETSA states that it administers the collection and disbursement of the Emergency Telephone Surcharge pursuant to §29-11-102, C.R.S., for the provision of certain E-911 service in Boulder County, Colorado.

3. Qwest charges BRETSA for Enhanced Selective Routing (ESR) pursuant to its Exchange and Network Services Tariff Colo. P.U.C. No. 20 (911 Tariff) § 9.2.1.A.33j (E8Z) because there is more than one public safety answering point (PSAP) in Boulder County.  If Qwest did not require BRETSA to pay the ESR rate, it would then be charged the rate for the E8V feature group (which is the E8Z feature group, less ESR).  The Complaint addresses the applicable charges in a situation similar to that faced by BRETSA.

4. BRETSA contends that it has been improperly charged for ESR, that the E8Z charge for ESR is not cost-based, and that it is discriminatory. It seeks a determination that the E8V feature group is the proper charge for services provided and that past overcharges should be refunded.

5. Finally, BRETSA argues that granting intervention will serve the interests of all parties and the public by allowing for full and complete adjudication of issues pertaining to the interpretation and application of Qwest’s ESR service and charges.  In so doing, the potential for inconsistent resolution of the same issue in multiple dockets will be avoided.

6. On April 24, 2006, BRETSA’s Amendment to Motion of the Boulder Regional Emergency Telephone Service Authority for Leave to Intervene was filed.  BRETSA first argues that the filing was timely; but alternatively argues that good cause has been demonstrated to support granting late intervention.  Finally, BRETSA withdraws its claim that the E8Z charge for ESR is not cost-based.

7. On May 8, 2006, Qwest Corporation’s Response in Opposition to the Motion and the Amendment to Motion of the Boulder Regional Emergency Telephone Service Authority for Leave to Intervene was filed.  Qwest argues that BRETSA’s request to intervene should be denied because Adams County’s Complaint should be moot following changes that Commission Staff (Staff) and Qwest are negotiating to its 911 Tariff.  Aside from those ongoing efforts, Qwest asserts that it would be prejudiced if BRETSA is allowed to introduce new issues into the docket. 

8. Initially, Qwest addresses the timeliness of the request for intervention.  Secondly, Qwest argues that BRETSA failed to demonstrate that this complaint proceeding will affect BRETSA’s pecuniary or other tangible interests.  Finally, Qwest argues that intervention is simply not the proper way to efficiently raise the issues about which it is concerned.  

9. Should intervention be granted, Qwest argues that BRETSA should be required to take the case as it finds it, including procedural deadlines and the scope of the proceeding.  In the event such a limitation is not imposed, Qwest requests that a prehearing conference be conducted to establish an appropriate procedural schedule based thereupon.

10. On May 10, 2006, BRETSA filed its Motion to Strike.  BRETSA seeks to strike portions of Qwest Corporation’s Response in Opposition to the Motion and the Amendment to Motion of the Boulder Regional Emergency Telephone Service Authority for Leave to Intervene that claim prejudice based upon the current procedural schedule.  As grounds therefore, BRETSA asserts that Qwest has already reached an agreement with Adams E-911 and Staff to modify the procedural schedule.  Thus, Qwest should not be allowed to claim prejudice based upon the current procedural schedule when an agreement has been reached to modify the same.

11. On May 12, 2006, Qwest Corporation’s Motion to Strike the Boulder Regional Emergency Telephone Service Authority’s Motion to Strike and Qwest Corporation’s Motion to Strike the Boulder Regional Emergency Telephone Service Authority’s Response to Qwest’s Motion to Suspend Procedural Schedule and for Shortening of Response Time was filed.  Qwest seeks to strike the pleadings of BRETSA because it is not a party to the docket and Qwest contends that Commission rules only allow parties to respond to motions.  Further, Qwest contends that the motion to strike is in fact a reply without required leave.

12. On May 24, 2006, Qwest Corporation’s Response to the Boulder Regional Emergency Telephone Service Authority’s Motion to Strike was filed.  Qwest disputes that it “held” a joint motion to modify the procedural schedule in order to claim prejudice from BRETSA’s requested relief.

13. On May 26, 2006, BRETSA filed its Response to Motion to Strike.  BRETSA acknowledged Decision No. R06-0410-I and stated that Motions pertaining to suspension of the procedural schedule are moot.  BRETSA also argued that its motion to strike raises an issue of misconduct more than a reply without leave.  

B. Federal Heights’ Intervention

14. On March 29, 2006, the Motion of the City of Federal Heights (Federal Heights) to Intervene was filed.  By Decision No. R06-0410-I, the motion was denied without prejudice.  On April 25, 2006, the Motion of the City of Federal Heights for Late Intervention and Shortened Response Time was filed.  The motion restates portions of the March 29, 2006 motion, addresses the timeline of Federal Heights’ intervention, withdraws its allegation that Qwest’s E8Z tariff rates are not cost-based, and provides an analysis of the impact of this proceeding on Federal Heights.

15. Federal Heights first argues that the filing was timely; but alternatively argues that good cause has been demonstrated to support granting late intervention.

16. Federal Heights seeks permissive intervention in this docket as an indispensable party and based upon a substantial interest in the Complaint.  As grounds therefore, Federal Heights states that Adams E-911 administers the collection and disbursement of the Emergency Telephone Surcharge pursuant to § 29-11-102, C.R.S., for the provision of certain E-911 service in Adams County, Colorado.  The PSAP serving Federal Heights is one of the two PSAPs supported by Adams E-911 in Adams County.

17. Qwest charges Adams E-911 for ESR pursuant to its 911 Tariff (E8Z feature group) because there is more than one PSAP in Adams County.  If Qwest did not require Adams E-911 to pay the ESR rate, it would then be charged the rate for the E8V feature group because ESR would not be required.  Federal Heights’ constituent telephone subscribers in Adams County pay approximately $12,000 per month.

18. Federal Heights is in a dilemma as to how to proceed based upon conflicting interpretation and application and of the 911 Tariff to Adams E-911.  Federal Heights contends that issues need to be resolved that are unique, but inextricably interwoven with those raised in the Complaint.

19. Finally, Federal Heights argues that granting intervention will serve the interests of all parties and the public by allowing for full and complete adjudication of issues pertaining to the interpretation and application of Qwest’s ESR service and charges.  In so doing, the potential for inconsistent resolution of the same issue in multiple dockets will be avoided.  Federal Heights submits that its intervention will not unduly disrupt this proceeding 

20. On May 8, 2006, Qwest Corporation’s Response in Opposition to the City of Federal Heights’ Second Motion to Intervene was filed.  Qwest argues that Federal Heights’ request to intervene should be denied because Adams County’s Complaint should be moot following changes that Staff and Qwest are negotiating to its 911 Tariff.  Aside from those ongoing efforts, Qwest asserts that it would be prejudiced if Federal Heights is allowed to introduce new issues into the docket and that Federal Heights failed to show good cause for late intervention

21. Qwest contends that Federal Heights intends to take positions contrary to the Complainant, necessarily expanding the scope of the proceeding beyond the Complaint.  Thus, Qwest asserts that it is more appropriate that Federal Heights pursue its claims in its own complaint proceeding.

22. Qwest also contends that Federal Heights is not an indispensable party to the extent it raises identical issues, but has not demonstrated that Adams E-911 cannot adequately advocate its position. To the extent new issues are intended to be raised, Qwest contends that such an expansion of the proceeding should not be allowed.

23. Should intervention be granted, Qwest argues that Federal Heights should be required to take the case as it finds it, including procedural deadlines and the scope of the proceeding.  In the event such a limitation is not imposed, Qwest requests that a prehearing conference be conducted to establish an appropriate procedural scheduled based thereupon.

24. On May 12, 2006, Federal Heights filed its Motion to Strike.  Federal Heights seeks to strike portions of Qwest Corporation’s Response in Opposition to the City of Federal Heights’ Second Motion to Intervene that claim prejudice based upon the current procedural schedule.  As grounds therefore, Qwest Corporation’s Response in Opposition to the City of Federal Heights’ Second Motion to Intervene asserts that Qwest has already reached an agreement with Adams E-911 and Staff to modify the procedural schedule.  Thus, Qwest should not be allowed to claim prejudice based upon the current procedural schedule when an agreement has been reached to modify the same.

25. On May 17, 2006, Qwest Corporation’s Motion to Strike the City of Federal Heights’ Motion to Strike was filed.  Qwest seeks to strike Federal Heights’ motion upon grounds that the pleading is merely an attempt to reply without leave of the Commission.

26. On May 26, 2006, Qwest Corporation’s Response to the City of Federal Heights Motion to Strike was filed.  Qwest disputes that it “held” a joint motion to modify the procedural schedule in order to claim prejudice from BRETSA’s requested relief.

27. On May 30, 2006, Federal Heights filed its Response to Motion to Strike.  Federal Heights argued that Qwest’s motion is without merit to strike raises an issue of misconduct more than a reply without leave.  

C. Douglas County and El Paso Teller Intervention

28. On July 26, 2006, the Motion of the Douglas County Emergency Telephone Service Authority (Douglas County ETSA) and the El Paso Teller E-911 Authority (El Paso Teller E-911) for Leave to Intervene was filed.  These movants seek intervention in this docket based upon a substantial interest in the subject matter of the Complaint and claims inextricably interwoven with issues raised by other parties.  It is argued that the motion is timely and that intervention will not prejudice any party or unduly interrupt the proceedings.

29. On August 9, 2006, Qwest Corporation’s Response in Opposition to the Motion of the Douglas County Emergency Telephone Service Authority and the El Paso Teller E-911 Authority for Leave to Intervene was filed.  Qwest represents that Staff and Qwest have committed to file a new 9-1-1 Tariff on or before September 1, 2006.  Because the Tariff might render the complaint moot, Qwest contends the motion to intervene should be denied.  The remainder of Qwest’s argument is similar to opposition previously stated in response to other requests for intervention. 

D. Discussion

30. Initially, all pending pleadings will be considered and the motions to strike will be denied.  None of such motions present a compelling need to strike information.  The relief sought is moot or appropriate weight will be given the assertions and allegations therein. 

31. All pending requests for intervention assert they are filed timely because the intervention deadline stated in Rule 1401 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, cannot be applied to the requesting parties in a complaint proceeding.

32. It is argued that the intervention deadline cannot be measured based upon the notice given of the complaint because such notice is not provided to “any person who in the opinion of the commission may be affected by grant or denial.” 

33. While it is acknowledged there is no case on point on the issue, Decision No. R03-1049 is cited in support of the argument.  Therein, an unopposed request to intervene was granted more than 30 days following issuance of notice in the complaint docket.  However, the Administrative Law Judge (ALJ) does not find the referenced decision helpful to the analysis.  As stated in Decision No. R06-0410-I, “In the face of objection, the Administrative Law Judge (ALJ) cannot ignore silence as to the timeliness of Federal Height’s request.”   In Decision No. R03-1049, the matter was not opposed or litigated.  Further, there is no indication the issue was even raised or considered. 

34. The language of Rule 1401, 4 CCR 723-1 is clear and applies to any docketed proceedings.  

35. The nature of a complaint proceeding is to resolve a dispute among the parties to the docket.  This case is not one of general applicability.  The ruling in this complaint docket is not binding upon any non-party.

36. Effectively, it is argued that potentially interested parties cannot be bound to the intervention deadline in Rule 1401, 4 CCR 723-1 because they are not provided notice of the complaint.  Demonstrating no right to notice of the complaint, movants fail to show why they should not be required to timely intervene or show good cause for the failure to do so.

37. The deadline in Rule 1401, 4 CCR 723-1 applies to this docket and late intervention may be allowed upon good cause shown.
 

38. It is noteworthy that Adams E-911, Plaintiff, has not filed in opposition to any pending motion to intervene.  Qwest acknowledges that movants requesting intervention could file a separate complaint.  Thus, the party most potentially harmed by expansion of the proceedings is the plaintiff.  The absence of Adams E-911’s opposition speaks loudly and may be construed as a confession of the motions under Rule 1400, 4 CCR 723-1. 

39. It should also be noted that Decision No. R06-0584-I vacated the hearings scheduled in this docket and the procedural schedule governing this docket.  A prehearing conference will be conducted on September 12, 2006 pursuant to Rule 1409, 4 CCR 723-1.  Thus, any prejudice argued by Qwest as to notice and scope fails because a new procedural schedule will be adopted considering the new posture of the docket.

40. Recognizing the procedural posture of this docket and the pleadings filed, it is found that all movants requesting permissive intervention have demonstrated good cause for the failure to seek timely intervention in the docket.

41. Rule 1401(c) states that:  “A motion to permissively intervene shall state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted. For purposes of this rule, the motion must demonstrate that the subject docket may affect the pecuniary or other tangible interests of the movant (or those it may represent) directly or substantially; subjective interest in a docket is not a sufficient basis to intervene.”  Rule 1401, 4 CCR 723-1
42. All movants’ arguments in support of allowing intervention make clear that interpretation of Qwest’s disputed 911 Tariff provisions has a direct and significant impact upon all 911 authority boards and those administering the collection and disbursement of the Emergency Telephone Surcharge pursuant to § 29-11-102, C.R.S.  Interpretation of the tariff provisions underlying Adams E-911’s complaint are integral and core to the claims raised by all interested persons seeking intervention.  There is a reasonable inference that Qwest may utilize interpretation of its tariff in this docket in a way affecting the pecuniary interests of other 911 authority boards.

43. Good cause having been shown by all movants requesting intervention, all pending motions requesting intervention will be granted.

II. ORDER
A. It Is Ordered That:  
1. The Motion of the Boulder Regional Emergency Telephone Service Authority (BRETSA) for Leave to Intervene filed April 13, 2006, as amended by BRETSA’s Amendment to Motion of the Boulder Regional Emergency Telephone Service Authority for Leave to Intervene filed April 24, 2006, is granted.

2. BRETSA’s Motion to Strike filed May 10, 2006, is denied.

3. Qwest Corporation’s Motion to Strike the Boulder Regional Emergency Telephone Service Authority’s Motion to Strike and Qwest Corporation’s Motion to Strike the Boulder Regional Emergency Telephone Service Authority’s Response to Qwest’s Motion to Suspend Procedural Schedule and for Shortening of Response Time filed May 12, 2006, is denied.

4. The Motion of the City of Federal Heights (Federal Heights) for Late Intervention and Shortened Response Time filed April 25, 2006, is granted as to late intervention and denied as moot regarding shortened response time.

5. Federal Heights’ Motion to Strike filed May 12, 2006, is denied.

6. Qwest Corporation’s Motion to Strike the City of Federal Heights’ Motion to Strike filed May 17, 2006, is denied.

7. The Motion of the Douglas County Emergency Telephone Service Authority (Douglas County ETSA) and the El Paso Teller E-911 Authority (El Paso Teller E-911) for Leave to Intervene filed July 26, 2006, is granted.

8. The remainder of any requested relief in the motions identified herein is denied.

9. BRETSA, Federal Heights, Douglas County ETSA, and El Paso Teller E-911 are permitted intervenor status in this matter.

10. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The ALJ believes this interpretation is also consistent with the Commission’s recognition of various issues that may arise by allowance of late interventions.  See e.g. Decision No. C06-0731 and Decision No. C06-0850.
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