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I. statement

1. On November 8, 2005, the Town of Fraser, Colorado and the Town of Winter Park, Colorado (collectively Applicants) filed an application for a Commission order authorizing the construction of a new grade separated railroad-highway crossing at Grand Park Drive in the Town of Fraser, Colorado and the abolition of the existing at-grade railroad crossing at Kings Crossing Road (DOT No. 254-214U) in the Town of Winter Park, Colorado (Application).  Applicants did not file direct testimony and exhibits with the Application.  The Application commenced this docket.  

2. Timely interventions were filed in this proceeding by the Union Pacific Railroad Company (Union Pacific) and Cornerstone Winter Park Holdings, LLC (Cornerstone).

3. On August 10, 2006, Intervenor Cornerstone Winter Park Holding, LLC’s Motion to Compel, for Attorneys’ Fees and for Extended Response Time was filed.  By Decision No. R06-1029-I, the request for extended response time was granted.  This order addresses the remaining relief requested.

4. By Decision No. R06-1029-I, the Union Pacific Railroad Company’s Motion for Extension of Time to File a Response to Intervenor Cornerstone Winter Park Holdings, LLC’s Motion to Compel for Attorneys’ Fees and for Extended Response time was also granted, enlarging response time up to and including September 1, 2006.

5. On September 1, 2006, Union Pacific Railroad Company’s Response in Opposition to Motion to Compel was filed.

6. The Commission’s procedural rules allow any party to initiate discovery upon any other party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Relevant information need not be admissible at hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  See, Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 and Rule 26(b)(1) of the Colorado Rules of Civil Procedure.

7. The Colorado Supreme Court has interpreted these discovery rules to permit very broad discovery and specifically stated, “When resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court for the City and County of Denver, 718 P.2d 1044, 1046 (Colo. 1986).

A. Requests for Production Nos. 6 and 7.

8. On April 4, 2006, Cornerstone propounded its Initial Interrogatories and Data Requests for Documents to UPR. Request for Production No. 6 requested:

All documents showing the frequency of scheduled track inspections and scheduled maintenance for the Union Pacific line segment between the Moffat Tunnel and Tabernash, Colorado.

9. Request for Production No. 7 requested:

All documents showing the frequency of scheduled crossing signal inspections and scheduled maintenance for the King Street Crossing in Grand County, Colorado.

10. Union Pacific originally objected on relevancy and confidentiality concerns.  Following subsequent communications and negotiations, Union Pacific provided information on crossing signal inspections.  On August 30, 2006, Union Pacific filed further supplemental information with the Commission under seal.

11. In its response, Union Pacific states its understanding that the parties reached a compromise as to the requested information based upon the supplemental information filed.  However, no representation has been made as to Cornerstone’s understanding or agreement and no pleading has been filed by Cornerstone.

12. The requests for production seek information reasonably calculated to lead to the discovery of admissible evidence.  Based upon Union Pacific’s supplemented response, a satisfactory response has been provided to the information sought and no further response will be compelled to these requests.

B. Interrogatory No. 3.

13. On June 29, 2006, Cornerstone propounded its Second Set of Interrogatories and Data Requests on Union Pacific. Interrogatory No. 3 requested:

Please state with specificity your involvement in designing the "actual," or "proposed," grade separation structure, including, but not limited to choosing the location of the proposed structure, selecting design specifications of any variety and issuing formal or informal, written or oral, preliminary or final, approvals for the design.

14. Initially, Union Pacific objected that it was unsure what the Interrogatory means in terms of the "actual" and the "proposed" grade separation structure. Union Pacific acknowledged having guidelines governing any proposed structure that is on or over Union Pacific's right-of-way. A complete copy of the Union Pacific guidelines for both roadway and railroad bridges was provided to Cornerstone.

15. After clarification of the terms actual versus proposed, Union Pacific supplemented:  “Our answer to that Interrogatory does not change. Your client is responsible for the design and Union Pacific approves the design according to guidelines for structures on its right-of-way.  As we pointed out in our original response, the Union Pacific web page contains the guidelines and additionally we have provided them to you in electronic form in connection with other ongoing discovery.”

16. Cornerstone argues that Union Pacific made contributions to the design process for the structure.  

17. Union Pacific argues that Cornerstone is solely responsible for project design and that Union Pacific reviews the design based upon its guidelines for structures on its right-of-way.  Union Pacific also points to responses to other interrogatories including information responsive to Interrogatory No. 3.  Based thereupon, Union Pacific asserts that a complete response to the interrogatory has been provided.

18. While Cornerstone argues that perhaps other information should be available, this argument does not go to proper scope of discovery.  Based upon Union Pacific’s supplemented response to the clarified request, a reasonable response has been provided to the discovery propounded and no further response will be compelled to this request.

C. Attorney Fees

19. In order to discourage discovery disputes, Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, allows the Commission to award recovery of attorney fees against parties and attorneys that do not cooperate with discovery in good faith.

20. Cornerstone has failed to demonstrate that Union Pacific has not cooperated in good faith in its attempt to resolve disputes regarding the subject discovery.  Accordingly, the request for attorney fees will be denied.

II. ORDER

A. It Is Ordered That:

1. The Intervenor Cornerstone Winter Park Holding, LLC’s Motion to Compel and for Attorneys’ Fees is denied.

2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
Administrative Law Judge
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