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I. statement
1. On October 31, 2005, Qwest Corporation (Qwest) filed a Report of Adoption in which it informed the Commission that Qwest and Pac-West Telecomm, Inc. (Pac-West), had entered into an Interconnection Agreement (ICA) as a result of Pac-West's adoption of the interconnection agreement between Qwest and Intelicom, LLC, which interconnection agreement the Commission had previously approved.  By Decision No. C05-1420, the Commission approved the Report of Adoption.
  

On July 18, 2006, Pac-West filed a Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA (Petition).  In that filing, Pac-West states that the parties have a dispute concerning the contract revision language which is necessary appropriately to reflect the Federal Communications Commission's (FCC) ruling in Petition of Core Communications, Inc. for Forbearance under 47 U.S.C. § 160(c) from Application of the 

2. ISP Remand Order, Order, WC Docket No. 03-171, FCC 04-241, 19 FCC Rcd. 20179 (rel. Oct. 18, 2004) (Core Communications Order), and that the parties have exhausted the dispute resolution process contained in their ICA.  As a result, Pac-West asks the Commission to resolve the "dispute by adopting Pac-West's proposed amendment ... to the [ICA] consistent with the change in law resulting from the" Core Communications Order.  Petition at 10.  

3. The time within which to file a response has expired.  

4. Qwest has not filed a response to the Petition.  

5. In order to determine how to proceed in this matter, the Administrative Law Judge (ALJ) held a prehearing conference on August 30, 2006.  See Decision No. R06-0982-I (setting prehearing conference and identifying issues for discussion).  At the prehearing conference, both parties were present and were represented by counsel.  The discussion centered on the nature of this proceeding and on the setting of filing dates.  

6. The first question is:  is the Commission an appropriate forum in which to resolve the controversy between Qwest and Pac-West?  Qwest and Pac-West are in agreement that the Commission is an appropriate forum in which to resolve this controversy.  As explained below, the ALJ agrees.  

7. The Petition seeks to implement the ICA's change in law provision (§ 2.2).  As pertinent here, § 2.2 states (emphasis supplied):  

To the extent that the [law, rules, regulations, and interpretations of same which exist at the time the ICA is executed (Existing Rules)] are vacated, dismissed, stayed or materially changed or modified, then this [ICA] shall be amended to reflect such legally binding modification or change of the Existing Rules.  

If there is a dispute with respect to the amendatory language necessary to reflect a change in the Existing Rules, then the dispute resolution process contained in § 5.18 of the ICA applies.  That section states, in relevant part:  

Dispute resolution under the procedures provided in this Section 5.18 shall be the preferred, but not the exclusive, remedy for all disputes between Qwest and [Pac-West] arising out of this Agreement or its breach.  Each party reserves its rights to resort to the Commission  

as a forum for resolution of a dispute.
  See also § 5.18.6 of the ICA ("Nothing in this [Dispute Resolution] Section is intended to divest or limit the jurisdiction and authority of the Commission ... as provided by state and federal law.").  

8. Resolution of this matter involves a determination of the language necessary to incorporate the requirements of the Core Communications Order into the existing ICA; it is clearly a change in law situation as envisioned in the ICA.  The ICA provides that the Commission is one of several fora available for resolution of a dispute arising from or under the change in law provision of the ICA.  

In addition, the Commission has the subject matter expertise and the experience necessary to resolve this controversy.  The Petition is akin to a telecommunications provider's request, pursuant to 47 U.S.C. § 252(b), for Commission arbitration of an interconnection agreement; and the Petition presents the same types of issues for resolution (e.g., identification of the pertinent legal requirements and determination of the contractual language which best 

9. incorporates or reflects those requirements).
  See, e.g., Rule 4 Code of Colorado Regulations (CCR) 723-2-2562 (requirement that a petition for arbitration be filed and content of such a petition).  The Commission has arbitrated numerous interconnection agreements, and continues to do so.  As a result, the Commission stays current with respect to changes in federal and state law affecting telecommunications providers and their interconnection obligations and responsibilities.  

10. Having determined that the Commission is an appropriate forum, the next question is:  what is the nature of this proceeding?  Resolution of this issue will assist in determining whether the Petition ought to be the subject of a separate docket from the instant docket, whether public notice of the Petition is required, and the procedures to be followed.  

11. The Commission has procedures in place to hear disputes between telecommunications providers.  See, e.g., Rule 4 CCR 723-1-1302 (formal complaint); Rule 4 CCR 723-1-1304(i) (petition for declaratory order); Rule 4 CCR 723-2-2002(a)(XXI) (application for any relief "not inconsistent with statute or rule and not specifically described in" Rule 4 CCR 723-2-2002); Rule 4 CCR 723-2-2562 (petition for compulsory arbitration).  

12. As discussed in note 3, the Petition is not a petition for compulsory arbitration pursuant to 47 U.S.C. § 252(b).  Thus, Rule 4 CCR 723-2-2562 is not applicable.  

13. As between formal complaint, petition for declaratory order, and application, the ALJ finds that the Petition is a petition for declaratory order as it seeks to terminate a controversy which affects an existing ICA approved by Commission order.  The Petition will be treated accordingly.  

14. Having determined that the Petition is a petition for declaratory order, the final series of questions is:  Should there be a new docket?  Is notice necessary?  What is the procedural schedule going forward?  

15. Rule 4 CCR 723-1-1304(i)(I) provides that a petition for declaratory order may be filed in a pending proceeding.  Thus, the Petition was filed appropriately in this docket; and creation of a new docket is unnecessary.  In addition, no notice of the filing of the Petition is required as it was filed appropriately in an existing docket and the affected parties received notice and service of the Petition.  

16. With respect to the procedural schedule, at the prehearing conference the parties represented that they wish to continue discussions with an eye to possible settlement of the controversy.  In addition, Qwest has not filed a response to the Petition; thus, the exact parameters of the controversy are unknown.  Finally, until their discussions are concluded, the parties do not know whether a hearing may be necessary or whether the matter can be submitted on legal briefs based on stipulated facts.  

17. To accommodate these concerns and to allow an opportunity for the parties to pursue negotiations, the following approach was discussed and agreed to by the parties:  on or before September 20, 2006, Qwest will file its response to the Petition.  That response will contain the precise language which Qwest proposes to include in the ICA to address the Core Communications Order.  The parties will engage in discussions aimed at resolving this matter.  On or before November 13, 2006, the parties will make a joint filing which contains the following:  (a) a report concerning the outcome of their negotiations; (b) either a statement of stipulated facts or a statement that the parties were unable to agree to a statement of stipulated facts; and (c) if necessary, a proposed procedural schedule, including proposed dates.
  

18. The proposed approach and procedures are reasonable and will be adopted.  

II. ORDER
A. It Is Ordered That:  
1. The Commission is an appropriate forum in which to resolve the issues presented by the Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA filed by Pac-West Telecomm, Inc., on July 18, 2006.  

2. The Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA filed by Pac-West Telecomm, Inc., on July 18, 2006 is a petition for declaratory order and is filed appropriately in this docket.  

3. On or before September 20, 2006, Qwest Corporation shall file its response to the Petition to Resolve Dispute Regarding Change-in-Law Amendment to ICA filed by Pac-West Telecomm, Inc., on July 18, 2006.  The response shall contain the precise language which Qwest Corporation proposes to include in its Interconnection Agreement with Pac-West Telecomm, Inc., for the purpose of meeting the requirements established by the Federal Communications Commission's ruling in Petition of Core Communications, Inc. for Forbearance under 47 U.S.C. § 160(c) from Application of the ISP Remand Order, Order, WC Docket No. 03-171, FCC 04-241, 19 FCC Rcd. 20179 (rel. Oct. 18, 2004).  

4. On or before November 13, 2006, Qwest Corporation and Pac-West Telecomm, Inc., shall make a joint filing which contains the following:  (a) a report concerning the outcome of their negotiations; (b) either a statement of stipulated facts or a statement that they were unable to agree to a statement of stipulated facts; and (c) a proposed procedural schedule and proposed dates.  

5. This Order is effective immediately.  
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�  The Qwest and Pac-West ICA was amended subsequently one time.  See filing made pursuant to Rule 4 Code of Colorado Regulations 723-2-2533, dated April 12, 2006.  


�  Section 5.18.3 sets out the specific process by which a party may request that the dispute be settled by binding arbitration held before a professional arbitration organization.  As noted above, the ICA provides that this process is the preferred, but not the mandatory, process to follow.  


�  This is not to say, however, that the Petition is a petition for compulsory arbitration.  There has been no demand to negotiate made pursuant to 47 U.S.C. § 252.  Pursuant to 47 U.S.C. § 252(b), such a demand is a condition precedent to Commission arbitration.  In addition, it is not clear that the arbitration provisions of 47 U.S.C. § 252(b) apply to a request to amend an existing interconnection agreement.  It is not necessary, however, to reach this question in view of the absence of a demand made pursuant to 47 U.S.C. § 252.  


�  Should the parties conclude that a hearing is necessary, the ALJ requests that the parties contact her (telephone:  303.894.2842) concerning possible hearing dates before they file a proposed schedule.  
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