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I. statement
1. On November 8, 2005, the Town of Fraser, Colorado, and the Town of Winter Park, Colorado, (collectively Applicants) filed an application for an order authorizing the construction of a new grade separated Railroad-Highway Crossing at Grand Park Drive in the Town of Fraser, Colorado and the abolition of the existing at-grade Railroad Crossing at Kings Crossing Road (DOT No. 254-214U) in the Town of Winter Park, Colorado (Application).  The Application commenced this docket.  

2. By Decision No. C05-1487, dated December 21, 2005, the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for hearing.

3. The Union Pacific Railroad Company (Union Pacific), Cornerstone Winter Park Holdings, LLC (Cornerstone), and the Applicants are the only parties to this docket.

4. On August 1, 2006, Applicants filed their Joint Motion for Leave to Amend Application.  Among other things, Applicants seek to amend the application to modify the proposed theoretical structure.  As grounds for the motion, Applicants state that they desire to amend to conform to information obtained after the application was filed.  Applicants are authorized to represent that Cornerstone supports the relief requested.

5. On August 10, 2006, the Union Pacific Railroad Company’s Response in Opposition to Motion to Amend Application was filed.  Among other things, Union Pacific highlights the scope of Applicants’ amendment, argues the filed Application constitutes a judicial admission, and requests that the motion be denied.

6. Pursuant to Rule 22(e)(1) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the Commission may permit any pleading to be amended or supplemented in accordance with Rule 15 Colorado Rules of Civil Procedure (C.R.C.P.).  Rule 15(a) C.R.C.P. provides that a party may amend his pleading once as a matter of course at any time before a responsive pleading is filed.  Thereafter, a party may amend only upon leave granted, which shall be freely given when justice so requires.

7. Should the Commission find that allowing amendment of the Complaint prejudices any party, Applicants argue the proper remedy is to continue the hearing date, rather than to deny the amendment.  Applicants site Eagle River Mobile Home Park, Ltd. V. Dist. Ct., 647 P.2d 660, 663-64 (Colo. 1982) in support of the argument.

8. The proposed amendment is within the scope of the notice provided in this case. Applicants also contend that the amended cost of the proposed theoretical structure has decreased from the one originally filed with the Commission.

9. The ALJ finds that it would be prejudicial to Union Pacific to allow the amendment without modification to the procedural schedule.  

10. Forcing Applicants to proceed to hearing on the original application, or to seek dismissal of this proceeding, does not promote administrative efficiency.  As recognized by the Supreme Court, quoting the United States Supreme Court, “’If the underlying facts or circumstances relied upon by a plaintiff may be a proper subject of relief, he ought to be afforded an opportunity to test his claim on the merits.  In the absence of any apparent or declared reason…the leave should, as the rules require, be ‘freely given.’’”  Eagle River Mobile Home Park, Ltd. v. District Court for the County of Eagle, 647 P.2d 660 (Colo. 1982).

11. Applicants have demonstrated good cause to grant the relief requested, subject to conditions avoiding prejudice to parties.   By Decision No. R06-0090-I, the Applicants’ waiver of statutory time limits was acknowledged.  Therefore, the procedural schedule can be modified to avoid any prejudice that otherwise might come to Union Pacific.  

12. It has been known for some time that counsel for Union Pacific would be unavailable for several days during August.  For Union Pacific to adequately prepare for hearing, the remainder of the procedural schedule must be vacated and the current hearing date must be vacated.

13. In order to establish a new procedural schedule for the remainder of this proceeding, a prehearing conference will be held on September 12, 2006.  The provisions of Rule 1409 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 will govern this prehearing conference.  

14. A party may participate in the prehearing conference by telephone.  To arrange to do so, a party must obtain call in instructions from the ALJ no later than close of business on September 11, 2006, following the procedure ordered below.  

II. ORDER
A. It Is Ordered That:  
1. A prehearing conference in this docket is scheduled as follows:  

DATE:

September 12, 2006  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

2. The remainder of the procedural schedule is vacated.

3. The scheduled hearing in this proceeding for September 19 and 20, 2006 is vacated.

This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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