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I. STATEMENT

1. On August 8, 2005, Dallas Creek Water Company, Inc. (Dallas Creek or Company), filed an Application, pursuant to Rule 55 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, in which they seek a Commission order issuing a Certificate of Public Convenience and Necessity (CPCN) and approving a request for authorization to use the Company Specific Customized Option of Simplified Regulatory Treatment (Application).  The Application commenced Docket No. 05A-333W.  

2. On August 9, 2005, the Commission gave public notice of the Application.  See Notice of Application Filed (Notice).  In that Notice, the Commission established a 30-day intervention period and a procedural schedule in this proceeding.  

3. On September 14, 2005, by minute entry at the Commission’s Weekly Meeting, the Commission determined that the Application would be automatically deemed complete by rule on September 23, 2005.  On September 20, 2005, the Commission referred this matter to an Administrative Law Judge (ALJ).

4. On September 15, 2005, Commission Staff (Staff) filed its intervention of right and request for hearing.  Staff and Dallas Creek are the only parties in Docket No. 05A-333W.  

5. On November 9, 2005, Dallas Creek filed Applicant’s Unopposed Motion to Consolidate Docket No. 05A-333W with Docket No. 05S-396W, Motion to Vacate and Request for Forthwith Determination in Docket No. 05A-333W.

6. On August 8, 2005, Dallas Creek also filed Advice Letter No. 94-Steam1.  By Decision No. C05-1138 (Mailed Date of September 21, 2005), the Commission suspended the advice letter and set the matter for hearing before an ALJ.  The Order established Docket No. 05S-396W.

7. By Decision No. C05-1138, the Commission scheduled a hearing before an ALJ and established an initial procedural schedule in anticipation of such hearing.  

8. By Decision No. R05-1460-I, Docket No. 05S-396W and Docket No. 05A-333W were consolidated and Dallas Creek’s waiver of the time limits for decision set forth in § 40-6-109.5, C.R.S., in Docket No. 05A-333W was acknowledged.

9. After several modifications, the procedural and hearing schedule was ultimately vacated to allow the parties to pursue settlement efforts.

10. On May 24, 2006, Dallas Creek and Staff (collectively the Parties) filed their Motion to Approve Settlement Agreement and Request for Public Hearing.  

11. The Parties represent that they have reached a comprehensive settlement of all issues that were raised, or could have been raised, in this consolidated docket and ask that the settlement be approved without modification following the public hearing scheduled herein.

12. By Decision No. R06-0727-I, administrative notice was taken of the record in Docket No. 04F-627W; a public comment hearing on the Settlement Agreement was scheduled, and an evidentiary hearing to consider the Settlement Agreement, and the Motion to Approve the Settlement Agreement, was scheduled.

13. On July 11, 2006, a public hearing was held in the Holiday Inn Express, Conference Room, 1391 South Townsend Avenue, Montrose, Colorado.  The purpose of the public comment hearings is for concerned citizens to provide comment to the Commission.  The public comment in this case overwhelmingly opposes approval of the Settlement Agreement.

14. At the assigned time and place, an evidentiary hearing on the Motion to Approve Settlement Agreement was held.  Each signatory party was ordered to come to the hearing prepared:  (a) to provide testimony as to why approval of the Settlement Agreement is in the public interest; (b) to provide testimony with respect to the issue(s) of concern to that party and the way(s) in which the Settlement Agreement it signed address its concern(s); and (c) to provide testimony with respect to whether (and, if so, how) the Settlement Agreement it signed address the issues raised in the public comments filed with the Commission and presented at the public comment hearing.  In addition to these general issues, the ALJ enumerated several areas of specific inquiry regarding the Settlement Agreement in Decision No. R06-0727-I.

15. During the course of the evidentiary hearing, testimony was presented by Mr. James A. Willey, President of Dallas Creek and Ms. Kathy McKie, on behalf of Dallas Creek; and Mr. Randy Garroutte, Financial Analyst for the Commission and Ms. Patricia A. Parker, Rate/Financial Analyst for the Commission on behalf of Staff.  Exhibit Nos. 1 through 8, 11 through 17, and 19 through 31 were identified, offered, and admitted into evidence.
 

16. As addressed below, the Parties amended the settlement agreement in late-filed Hearing Exhibit 31 to reflect agreed upon changes to the agreement presented during the hearing.  All subsequent references herein are to the Amended Settlement Agreement, Hearing Exhibit 31. 

A. Commission Jurisdiction and Notice

17. By Decision No. R05-0400, Dallas Creek was declared a public utility subject to the jurisdiction of this Commission and was ordered to comply with all other statutes and rules pertaining to water public utilities.

18. By Decision No. C05-0673, the Commission Denied Rehearing, Reargument, and Reconsideration of Decision No. R05-0400.  However, the Commission ordered Dallas Creek to file an application for a CPCN, including a meets and bounds description of its service territory (or other specific area description), and to file proposed tariffs, with all applicable rates, terms, and conditions.

19. The source of the Commission’s jurisdiction over Dallas Creek as a water utility was fully addressed in Decision No. R05-0400:

Article XXV of the Colorado Constitution grants to the Colorado Public Utilities Commission the power to regulate public utilities.

Section 40-1-103(1)(a), C.R.S., defines a public utility subject to the Commission’s jurisdiction as:

The term “public utility”, when used in articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation, electric corporation, telephone corporation, telegraph corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and any corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

The Colorado Supreme Court has adopted the above statutory test in determining whether or not an entity is a public utility subject to the jurisdiction of the Commission.  Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986).

Public utility status is a mixed question of law and fact.  Durango West Metropolitan District No. 1 v. Lake Durango Water Company, Inc., R96-631 (Colo. P.U.C. June 25, 1996).

The evidence of record establishes, and it is found, that Respondent is a public utility under the statutory test of § 40-1-103 (1) (a), C.R.S., as interpreted by the Colorado Supreme Court in the Board of County Commissioners case, supra.  The facts produced at the hearing establishes that Respondent is a water corporation formed and operating for the purpose of supplying the public with water for domestic and public use within its service territory.

The evidence of record establishes that Respondent provides water directly to homeowners located in 20 subdivisions on Log Hill Mesa near the Town of Ridgeway, Colorado.  Respondent currently serves 312 water taps.  Respondent has also sold an additional 461 water taps which are not yet connected, but which Respondent has an obligation to serve upon connection.  Thus, Respondent is currently committed to serve a total of 773 water taps.

Respondent is the only domestic water supplier to the 20 subdivisions located on Log Hill Mesa.

Respondent’s service territory is located within the boundaries of Tri-County (Exhibit No. R-39, page 2).  Tri-County does not have water mains and facilities in the 20 subdivisions, nor within a reasonable distance of the homeowners located in the subdivisions who are currently served by Respondent.  There is no evidence that Tri-County ever actively sought to serve the public within the 20 subdivisions.  Although some of the developers talked to Tri-County about the possibility of providing water to some developments, Tri-County never became the supplier for the subdivisions.  The homeowners located in the 20 subdivisions have no alternative for obtaining domestic water.

Respondent has never refused to provide water to those who request service within its service territory.  The evidence establishes that Respondent offers to provide domestic water indiscriminately to the public within its service territory.

If an entity is declared to be a public utility by the Commission, all rates and charges shall be just and reasonable.  Section 40-3-101(1), C.R.S., states:

All charges made, demanded, or received by any public utility for any rate, fare, product, or commodity furnished or to be furnished or any service rendered or to be rendered shall be just and reasonable. …

20. Notably in relation to the within docket, Decision No. R05-0400 is silent as to when Dallas Creek became a public utility.

21. Considering the evidence in this docket, including applying the timeline of events to the findings in Decision No. R05-0400, incorporated herein by reference, it is clear that Dallas Creek has been a water utility subject to Commission jurisdiction since the purchase of Log Hill Village Water Company in 1993:

a)
The first tap fee paid to Dallas Creek was in 1993;  

b)
Dallas Creek first sold water to a residential customer for domestic use upon the purchase of the Company in February of 1993; and

c)
Existing Log Hill Village Water Company customers were already connected to Dallas Creek’s water distribution system and were being served when the system was purchased in 1993.

22. The Colorado legislature affords simplified regulatory treatment for small, privately-owned water companies.  Section 40-3-104.4, C.R.S., provides:

The commission, with due consideration to public interest, quality of service, financial condition, and just and reasonable rates, shall grant regulatory treatment that is less comprehensive than otherwise provided for under this article to small, privately owned water companies that serve fewer than one thousand five hundred customers. The commission, when considering policy statements and rules, shall balance reasonable regulatory oversight with the cost of regulation in relation to the benefit derived from such regulation.

23. To implement the legislative directives of § 40-3-104.4, C.R.S., the Commission adopted rules establishing regulations regarding applications for simplified regulatory treatment by small, privately-owned water companies that serve fewer than 1,500 customers at Water Utilities, 4 CCR 723-5.

24. Dallas Creek filed its application in accordance with Rule 30.1, 4 CCR 723-5.  In turn, this rule generally required compliance with the Rules of Practice and Procedure.  Rule 55, 4 CCR 723-1, includes the requirements that Dallas Creek demonstrate qualification to conduct utility operations and that the public convenience and necessity requires granting of the application.

25. No utility shall make any change in any rate, fare, toll, rental, charge, or classification or in any rule, regulation, or contract relating to or affecting any rate, fare, toll, rental, charge, classification, or service or in any privilege or facility, except after 30 days' notice to the Commission and the public.  § 40-3-104(1)(a), C.R.S.

26. Rule 30.1.3, 4 CCR 723-5 identifies further notice requirements applicable to small, privately-owned water rights.

27. In accordance with Commission rules and applicable law, the Company published notice of the Filing of Advice Letter, Original Tariffs and Rules and Regulations of Dallas Creek. 

28. The Settlement Agreement is within the scope of the notice provided to customers.

B. Company Information

1. Public Demand

29. Dallas Creek is a for profit corporation that was formed in January of 1993. The Company’s Articles of Incorporation were included as Exhibit JAW-1 to the Testimony of James Willey (Hearing Exhibit 24). The By-Laws of the Company were included as Exhibit JAW-2 to Hearing Exhibit 24. 

30. Mr. Willey and another individual, Eric Lederer, purchased Dallas Creek from the Log Hill Village Water Company in 1993. The primary purpose of the purchase was to serve their development, Fairway Pines PUD.  However, the sales agreement also required Dallas Creek to provide water service to the parcels subdivided from the 4,000-acre parcel owned by PanAmerican, including Log Hill Village PUD. In 1997, Mr. Willey purchased Mr. Lederer's interest in the Company.  See Hearing Exhibit 24 at 4.

31. The Company has served Fairway Pines PUD and other subdivisions since 1993.  Id. The subdivisions are Log Hill Village, Fairway Pines Estates, Bennett, Keller, Ponderosa Crest, Sun Ridge, Calbeck, Marshall, Flying K, Meadow Estates, Deerfield, Enclave at the Edge, Fisher Creek Estates, Fisher Canyon Estates, Kirby Exemption, Gleason, Pinyon Peak, Stapleton Limited, Estate at Fairway Pines, Waterview, and Waterview Knolls.  Hearing Exhibit 24 at 5.  

32. Mr. James Willey is the President, owner, and manager of Dallas Creek.  Hearing Exhibit 24 at 5 and Hearing Exhibit 31.

33. Dallas Creek currently serves residences and businesses with treated water. Dallas Creek also pumps untreated water from its pumping plant located on Dallas Creek onto Log Hill Mesa for delivery to ponds on the Fairway Pines Golf Course.  Dallas Creek has a contract with Fairway Pines Golf Partners, Ltd. (Fairway Pines) to pump and transport water for this purpose.  Hearing Exhibit 24 at 4-5.

34. Dallas Creek currently serves 801 residential taps and 5 commercial taps.  Of the 806 total taps, 333 taps receive metered water service, meaning the owners pay only for the minimum of 3,000 gallons or water actually served to their homes or businesses if greater. The remaining 473 taps are on stand-by, meaning that Dallas Creek has reserved water rights and physical capacity to serve these taps, but no physical connection has been made.   During 11 months in 2005, Dallas Creek treated 12.35 million gallons for the 333 metered taps for domestic and commercial purposes.  Testimony of James Willey, Hearing Exhibit 24 at 5-6.

2. Facilities

35. Dallas Creek's infrastructure includes both a raw water and a potable supply system. The raw water portion of the system, constructed in the mid-70s, consists of an intake on Dallas Creek; a pumping station called the Log Hill Pumping Plant structure at the intake (No. 1); a six-inch raw water transmission line from Dallas Creek to Log Hill Mesa; a pumping station (No. 2) located at an intermediary point on the pipeline; another pumping station (No. 3) no longer in use near the new treatment plant; and a terminal reservoir just above Dallas Creek's treatment plant. The raw water system carries raw water owned by JKC Utilities, Inc.
 (JKC) and leased by Fairway Pines
 to the Fairway Pines Golf Course pursuant to contract. The raw system also carries raw water owned by JKC and leased by Dallas Creek to Dallas Creek's potable system.  The potable system includes a water treatment plant, eight pressure reducing vaults, and two storage tanks.

36. Operationally, water is diverted from Dallas Creek and pumped up to Log Hill Mesa in a pipeline. Once on the Mesa, water can be directed to the golf course at Pump Station No. 2 or can continue to the water treatment plant. Water delivered from the water treatment plant is then pumped to the treated storage tanks. Dallas Creek releases treated water from the storage tanks for its commercial and domestic customers. Hearing Exhibit 24 at 9.

37. As of January 24, 2005, Lysle G. Dirrim, testified as a contract administrator/accountant providing accounting services for Dallas Creek.  Mr. Dirrim characterized that he had prepared “most” of the income tax returns for Dallas Creek.  Mr. Dirrim was qualified and accepted as an expert in accounting practices in Docket No. 04F-627W.  Hearing Transcript for Hearing in Docket No. 04F-627W held January 24, 2005 (Transcript), at 146.

38. Dallas Creek spent approximately $1.2 million to construct a rapid sand filter treatment plant to increase the capacity of the Log Hill Village pumping plant structure, install an additional 280,000-gallon treated storage tank, and construct raw water settling basins. Hearing Exhibit 24 at 10.

39. Mr. Dirrim identified Hearing Exhibit R-33 in Docket No. 04F-627W as a schedule of capital costs incurred between January 1, 2001 and December 2004 related to construction of the new water treatment facility, the new water storage facility, the new settlement pond that was constructed up on the Mesa, fixtures and equipment, and the capitalized loan costs to acquire the construction loan.

40. Approximately $450,000 paid to fund the plant construction cost and other improvements was paid by Dallas Creek from accumulated water tap sales.  The remaining $820,000 was financed through two loans from a local bank.  Transcript at 160-161.

41. Mr. Dirrim testified that the request for construction financing demonstrated that cost savings from not operating the old plant were approximately the same as the annual mortgage payments on the new plant.  Solely in terms of cash flow, the old plant cost about as much to operate as the new plant.  Transcript at 165.

42. The treatment plant operates at one half of the maximum design capacity when fully constructed, or 350,000 gallons per day (g.p.d.).  It can be increased to its maximum capacity, once needed, by adding additional piping and filter media to a second pre-constructed rapid sand filter. Hearing Exhibit 24 at 10.

43. An additional storage tank was added to meet peak customer demands and to achieve higher fire flows.  By achieving higher fire flows, Dallas Creek decreased insurance fire ratings to an ISO rating of 6, which is better than the area on the Mesa outside of Dallas Creek’s existing service territory. By having a lower ISO rating, homeowners and businesses in the service area pay less for insurance covering fire risks.  Hearing Exhibit 24 at 11. 

44. Apart from the adequacy of water supply, Dallas Creek contends that it may need to upgrade its raw water pumping stations to increase water deliveries to meet increasing demand.  Currently, Dallas Creek has the capacity to pump .75 cubic feet per second (c.f.s.).  Hearing Exhibit 24 at 11.  The current pumping capacity is adequate to pump sufficient water to serve the equivalent of 1,393 single-family equivalents (SFE).

45. Dallas Creek has a Water Supply Facilities Plan segregating three phases of expansion to provide capacity to fully divert its water rights.  See Exhibit JAW-15 to Hearing Exhibit 24. 

46. Phase 1 will increase the capacity to 0.93 c.f.s.  Phase 2 increases the capacity to 1.39 c.f.s.  Phase 3 would give Dallas Creek the capacity to divert its entire 1.375 c.f.s. senior water rights during the summer and would allow Dallas Creek to serve more than the anticipated demand from the proposed service area.  Dallas Creek does not anticipate that Phase 3 will ever be implemented, as it will likely not be necessary to serve projected SFEs.

47. Mr. Willey addressed public comments regarding ongoing system losses.  He described the construction of the Dallas Creek system and earthquake damage that occurred several years ago.  He estimates that system losses might have peaked around 50 percent.  The Company has worked to isolate and repair system leaks and failing meters to a point where system losses have been reduced to an estimated 30 percent.  Further efforts are continuing toward the Company’s goal to reduce system losses to 10 percent, an accepted industry standard.

48. During the pendency of this docket, Staff toured Dallas Creek’s facilities, including the water tank storage and the treatment facility.  Staff believes the facilities will provide good quality of service to customers, as they are very modern and sophisticated with alarms monitoring storage levels.  However, it was also noted that the old plant that transfers the raw water appears suspect.

3. Adequacy of Supply

49. Staff evaluated the adequacy of Dallas Creek’s water supply and found that the Company has sufficient water readily available to serve Dallas Creek’s projected demand, aside from the fact that it must be pumped to the top of Log Hill Mesa.

50. Ouray County adopted the standard water industry design criteria of' 350 g.p.d. residential use per tap or SFE.
 The treatment plant, as recently expanded, was designed to accommodate the amount of senior water rights and estimated long-term needs/taps.  Hearing Exhibit 24 at 10.

51. For water utility planning purposes, Dallas Creek uses an assumption that each tap or residential customer equates to 350 g.p.d. of water demand, consistent with Ouray County standards and the report by Gary L. Beach, LLC dated November 7, 1995 (Beach Report).  The Beach Report also states that 350 g.p.d. of water demand is an industry standard for single-family unit equivalents.  Hearing Exhibit 24 at 8 and Exhibit JAW-11 to the Hearing Exhibit 24.

52. The senior priority water rights and current pumping capacity (0.75 c.f.s.) equates to 1,393 SFEs. Hearing Exhibit 24 at 11 and 16.

53. Mr. Willey believes that the worst drought conditions on record were during the summer of 2002.  During that time, Dallas Creek had water supplies available in excess of the .75 c.f.s. pumping capacity.

4. Financial Results and Accounting Records

54. Mr. Willey states that the Company has become accustomed to operating losses.  He supports approval of the Settlement Agreement because it will provide sufficient income to meet expenses.

55. Dallas Creek did not increase its base monthly rates for water service between the purchase of the Log Hill Village Water Company in 1993 and January 2005.  The base rate was $22.50 per month for residential households, including 3,000 gallons of water.  Transcript 73-74

56. To Mr. Dirrim’s knowledge as of the hearing in January 2005, Mr. Willey had never been paid any money for management or administration of Dallas Creek.  Transcript at 151-152.

57. Mr. Dirrim was paid approximately $5,300 in 2003 and $12,500 in 2004.  He stated that he was not being paid an administrative fee in 2005.  Transcript at 152.

58. Between 2001 and 2003, Dallas Creek loaned Pines Development Group a total of $255,000.

59. As of January 2005, Dallas Creek had a marginally positive cash flow, but consistently lost money with two exceptions.  It lacked any capital reserves.  Transcript at 155.  According to the Company’s tax returns, the company lost money in 1993, 1994, and 1995.  Mr. Dirrim was personally aware of losses for the years 2000, 2002, and 2003.  He believed the Company reported a profit for 2001.  Transcript at 158.  The Company lost money in 2005 according to Exhibit PAP-3.

60. Mr. Dirrim identified Hearing Exhibit No. 31 in Docket No. 04F-627W as a profit and loss statement for the calendar year 2004 that he prepared.  He described the same as follows:

This is a preliminary P and L.  However -- it's preliminary and I'm going to clarify that.  It's preliminary not in the fact that it's still got major work to do.  It's preliminary only in the sense that we have not reconciled all of the key accounts that you would expect somebody to reconcile before filing tax returns.  That work hasn't been completed yet because we're just a couple weeks into January.  But the net loss for the year reported for 2004 is $42,200.  

Transcript at 156.

61. In Mr. Dirrim’s opinion, materially Hearing Exhibit R-31 in Docket No. 04F-627W accurately represents the operating expense of Dallas Creek for 2004.   Transcript at 156.

62. The Commission found that Dallas Creek had been losing money as of January 2005 and that it has rarely operated at a profit.  Hearing Exhibit R-31 in Docket No. 04F-627W was found to be Dallas Creek’s profit and loss statement for 2004, based upon Mr. Dirrim’s testimony.  That profit and loss statement shows that the net income for Dallas Creek in 2004 was negative $42,217.87.  Decision No. R05-0400 and Transcript at 156.  

63. Mr. Willey confirmed that Dallas Creek was not independently audited. Hearing Transcript at 127.

64. In approximately the summer 2005, an in-house accountant left the Company and Mr. Decker was contracted as an independent Certified Public Accountant.  Ms. McKie began working for Dallas Creek in September 2005 as the Administrator.  Admittedly, she is not an expert in accounting and she suggested some areas of inquiry might more appropriately be put to Mr. Decker.  

65. Initially, Ms. McKie addressed the disparity between the profit and loss statement for the calendar year 2004 that was admitted as Exhibit R-31 in the hearing held on January 24, 2005 in Docket No. 04F-627T, and the profit and loss statement for the calendar year 2004 filed as Exhibit D to the Application in this docket (Hearing Exhibit 27).

66. To assist in her comparison, Ms. McKie prepared a side-by-side comparison of the two documents in Hearing Exhibit 11.  Ms. McKie attributes differences in the documents to the fact that the hearing occurred on January 20, 2005, before several closing journal entries had been made, the year was closed and the tax return was filed.  Ms McKie isolates what she believes to be two types of differences:

a) Income is increased for raw water delivery charges.  This is charged once per year to the golf course, but had not been billed at that time.  Because Dallas Creek uses accrual based accounting, the income was recognized in 2004 as the period during which it was earned.

b) Manager’s salary and rent were not being paid due to lack of income.  Checks were not being generated so the amounts were not yet recorded.  At the end of the year, an adjustment was made to report the expense in the proper period.

67. Remaining differences in the two documents solely represent a rearrangement of the presentation, without affecting reported amounts. She contends that Exhibit D to the Application is the up to date correct profit and loss statement for the calendar year 2004.  She could not explain why the amount of interest income decreased by more than $3,000.

Ms. McKie next addressed the ALJ’s request that the Company address the difference in operational results between the first half of calendar year 2005 and the second half 

68. of that test year.  To assist in her comparison, Ms. McKie prepared a side-by-side comparison of the first six months of 2005 and the latter six months of 2005 in Hearing Exhibit 12.  The column representing January to June 2005 was derived from the QuickBooks database within a few weeks before the hearing.  The column representing July to December 2005 was similarly derived from the QuickBooks database.  

69. She first clarified that June, July, August, and September are the high water-using months and this entire period would fall into the second half of the year.  As referenced above, she stated that raw water delivery is only billed once per year at the end of the year.  The amount for 2005 was $13,234 dollars.  On December 31, 2005, an entry was made to recognize water tap revenue of $32,350 for the second half of the year. She states that variable expenses were expectedly higher in the second half of the year because the higher demand months are in the second half of the year.  When she took over responsibility for billing for the September 2005 billing period, she noticed that quite a few standby customers had not been billed.  She sent a cumulative billing that is recognized in the second half of the year.

70. Exhibit E to the Application (Hearing Exhibit 27) is presented as a Profit & Loss for January through June 2005.  Thus, Exhibit E should reconcile to the “Jan-June 05” column of Exhibit 12.  The two columns on Exhibit 12 should also reconcile to the 2005 Profit & Loss that was submitted as Exhibit JAW-30. Exhibit PAP-3 (the foundation for the settlement) should equal the two columns on Exhibit 12 as well as Exhibit JAW-30.

71. Ms. McKie was unsure whether the two columns on Hearing Exhibit 12 would reconcile to the 2005 Profit & Loss that was submitted as Exhibit JAW-30 to Hearing Exhibit 24.

72. Ms. McKie was asked about the relationship of the information in Exhibit 12 to the “As Booked 2005” column on Exhibit PAP-3 to the Answer Testimony of Patricia A. Parker (Hearing Exhibit 26).  She could not immediately verify the source information.  However, she believed the difference in revenue of $13,996 addresses a $14,000 difference associated with the recognition of tap revenue.  The remaining $4 was assumed to be rounding.  Comparing total infrastructure cost on PAP-3 to the total on Exhibit 12, Ms. McKie stated the difference was not affected by the recognition of tap revenue, but she did not know the source of the difference.  She believed it may be related to different methods of depreciation being used for financial and tax reporting purposes, but she was not certain.  Comparing total administration and overhead on PAP-3 to the total on Exhibit 12, Ms. McKie could not explain the resulting difference. 

73. As the foundation for the Settlement Agreement, the integrity and accuracy of Dallas Creek’s “As Booked 2005” information is of critical importance.

74. Ms. McKie could not explain the relationship between the information in Exhibit 12 and the Profit and Loss for January through June 2005 filed as Exhibit E to the Application (Hearing Exhibit 27).  She noted that she did not prepare Exhibit E to the Application.

75. Irreconcilable statements are made regarding the results of operations during the test year, 2005:

a) Exhibit E to the Application (Hearing Exhibit 27) shows that Dallas Creek lost $96,932.33 from operations during the first six months of the year, while Exhibit 12 shows that Dallas Creek lost $161,450.46 from operations during the same six months of the test period.

b) The two columns on Exhibit 12, the 2005 Profit & Loss submitted as Exhibit JAW-30 and Exhibit PAP-3 irreconcilably indicate the following information for the test year, 2005:

	
	Gross Profit
	Total Expenses
	Net Income

	Two columns on Exhibit 12
	$169,471.92
	$466,069.31
	($280,634.42)

	Exhibit JAW-30
	$183,248.01
	$462,129.24
	($262,918.26)

	Exhibit PAP-3
	$183,248
	$373,169
	($173,958)


76. Although no income tax returns were entered into evidence, Ms. Parker derived some historical financial information in Exhibits PAP-2 and PAP-3 to Hearing Exhibit 26 from Dallas Creek’s tax returns.  All profit and lost statements considered indicate that the Dallas Creek operates and accounts on an accrual basis.  Many aspects of the evidence call to question the manner of bookkeeping:

a.
There was no accrual for Mr. Wiley’s $48,000 annual salary until well after the close of 2004 because funds were not available to pay it.  Notably, Exhibit D to the Application (Hearing Exhibit 27) includes a balance sheet as of June 30, 2005 and December 31, 2004, both of which reflect “Accrued Salary –Manager” of $96,000.  

b.
Exhibit JAW-17 states that Dallas Creek earns raw water pumping and transportation charges from Fairway Pines at least quarterly, yet Ms. McKie states there was no accrual for such charges at the end of the year because no bill had been submitted.

c.
Ms. Parker testified that during some periods it appeared that the Company did not incur electricity expenses.  Having continuously provided water to customers since the purchase of the business, the source and payment for electricity would not affect the recognition of the expense on the Company’s profit and loss statement.

77. A second area of concern arises of the consistency in reporting information.  The accrual of Mr. Wiley’s $48,000 salary represents the vast majority of the $51,003.18 net difference between the two 2004 statements.  Such a sizable adjustment inexplicably conflicts with Mr. Dirrim’s testimony and the Commission’s findings in Docket No. 04F-627W.  

78. Based upon conflicting and irreconcilable evidence as to the reasonableness and accuracy of the Company’s “As Booked 2005” financial results for calendar year 2005, the ALJ is concerned as to the adequacy and reliability of Dallas Creek’s records.  Based thereupon, the Parties have failed to demonstrate that proposed rates based upon such information are just and reasonable.

79. To assist Dallas Creek in establishing proper accounting records that will facilitate future ratemaking proceedings, the Company will be ordered to comply with the key miscellaneous provisions of the Settlement Agreement, except II.C.3. regarding the action plan for the loan now paid in full.

C. Role of the Commission Staff

80. As part of a regulatory compact, the Commission defines a monopolistic service territory in which the public utility has the obligation to serve.  Customers are restricted from getting utility service from any other private utility company within the service territory.  

81. In this proceeding, Staff seeks to help the Commission balance the Company’s interest in profits with the customers’ interest in minimizing rates for service.

82. Staff believes that the proposed settlement appropriately balances those interests and results in an appropriate service territory and terms of service as well as just and reasonable rates for service.

83. Being Dallas Creek’s first rate case, Staff began with a clean slate to determine how much money the Company needs to collect annually to pay operating expenses and provide a reasonable return to its owners.

84. Staff initially reviewed the Company’s books and conducted a series of audits to ensure that the existence of invoices and the legitimacy of expenses.  Historical operating results were reviewed beginning in 2001 and a detailed analysis was conducted for the calendar years 2004 and 2005.  From these analyses, the revenue requirement was established.  Costs were then allocated based upon cost causation principles.

85. Asked how Staff ensured there was no cross-subsidization, Mr. Parker noted that receipts were reviewed and verified against the checking account used for payment.  Staff did not address whether the review included accrued expenses not yet paid.  

86. Staff no longer views cross-subsidization of Pine Development Group activities to be a problem because Mr. Willey completed the sale of his interests in June 2006.  However, Staff failed to adequately explain why the concern did not remain through the review of test-year expenses.  

87. Staff’s auditing did not extend to a review of whether Dallas Creek paid such items as office maintenance, office supplies, or postage for the benefit of co-tenants or other entities owned or controlled by Mr. Willey during the test period.

88. Staff noted that a historical review of some categories of expenses made it appear as though no expense was incurred.  Without explanation as to why, Staff assumed that someone else paid such expenses.  An illustrative example was that, based upon reviewing some income tax returns, the Company did not show any expense for electricity.  In another example, a year-to-year comparison indicated that the Company did not have an expense, likely because it was not able to pay the bill, and then the expense would be shown in the following year.  In the year where no expense was shown, Staff assumed another entity was paying those expenses.

89. Except for perhaps a nominal profit one year, Staff found Dallas Creek to consistently lose money year-to-year.  Staff did not determine how the Company funded loss operations. 

D. Role of Management

90. Staff contends that management assumes a fiduciary relationship from the regulatory compact associated with a CPCN.  Part of the duty and responsibility to serve the public convenience and necessity in a monopolistic territory is to do so in a fair and equitable manner.  Staff illustratively states that a utility cannot overcharge customers or buy services from related entities at extravagant prices and expect those ratepayers to pay for it.

91. In the first instance, management has an obligation to get the best price for services to customers. This includes an obligation not to promote profitability for the Company or another interested company in a transaction less than arm’s length to the detriment of customers.

92. Where Staff finds transactions that are believed not to be appropriate, adjustments are advocated before the Commission.  

93. The determination of just and reasonable rates must consider the reasonableness of costs as well as the fairness of recovering costs associated with related party transactions.

E. Settlement Agreement

94. After extensive negotiations, the Parties reached a comprehensive settlement of all issues that were raised or could have been raised in this consolidated proceeding.

95. The Settlement Agreement provides for granting Dallas Creek a CPCN to serve within the Service Area Boundary identified in Hearing Exhibit 1, a copy of which is attached hereto as Appendix F.

96. However, the Settlement Agreement also proposes a restriction on the CPCN limiting the number of taps Dallas Creek could sell within its approved service territory.  The Parties stipulate that the CPCN be granted subject to a limitation of 1,350 taps.  

97. If Dallas Creek later finds justification to remove or enlarge this limitation, it may file an application with the Commission requesting such action.

98. The Parties’ settlement proposes a 2005 historical test year, using actual booked values adjusted for known and measurable changes.  Based thereupon an operating ratio is established to calculate an overall revenue requirement, which includes recoverable expenses and a reasonable profit margin.  The Parties stipulate to applying an operating ratio of 87 percent. 

99. Exhibit A to the Settlement Agreement sets forth the stipulated operating expenses of $596,396.  The calculation begins with the Company’s “as booked 2005” revenue and expenses.  Staff proposed adjustments to the booked items as shown in Exhibit PAP-3 to Hearing Exhibit 26 (as later corrected in the settlement agreement). For purposes of settlement, the Parties began with Staff’s Proposed 2005 Test Year and agreed to further adjustments to those amounts as set forth on Exhibit A to the Settlement Agreement.  Exhibit A also sets forth the overall revenue requirement of $685,512, applying the stipulated operating ratio of 87 percent to operating expenses.

100. The stipulated adjustments to Staff’s Proposed 2005 test year are: 



a.
Workmen’s Compensation Insurance.  Staff used the 2005 booked value of negative $321.  Staff recognizes that 2005 was an unusual year in which Dallas Creek received a refund of prior payments.  The Parties agree to use a $436 value for this expense item.



b.
Mortgage Interest.  Staff used the 2005 booked value of $52,150.  The Parties agree to increase this amount by $4,461, for a total of $56,611, to account for additional interest associated with an upward adjustment to the adjustable mortgage interest rate. 



c.
Salaries (Administrator and Manager).  Staff allowed for an Administrator salary of $41,600 and a Manager salary of $49,900.  Dallas Creek has committed to pay the Administrator an annual salary of $50,400.  The Parties agree to an upward adjustment of $8,800 to this expense item, totaling $50,400.  The Parties also agree to a downward adjustment of $8,800 to the Manager’s salary, totaling $41,100 for this expense item.



d.
Office Rent.  Staff allowed $2,400 for office rent.  Based on a market comparable and a .667 allocation factor, the Parties agree to an upward adjustment of $19,867 for a total of $22,267 for this expense item.  Exhibit E to the Settlement Agreement shows the calculation of the office rent allowance.



e.
Rate Case Legal Fees.  Staff allowed $10,281 for rate case legal fees ($30,843 amortized over three years).  Based on more recent estimates of total fees for this rate case, the Parties agree to an upward adjustment of $4,719 for a total of $15,000 ($45,000 amortized over three years).



f.
Legal Fees-PUC Matters.  Staff did not allow any amount for this item.  The Parties agree to $5,000 annual expense for PUC matters such as defending complaint proceedings and addressing compliance issues, including compliance associated with this Settlement Agreement.
101. The Parties propose four rates elements as follows:

a.
Raw Water Distribution Rate.  This charge is for delivery of untreated water to the Fairway Pines Golf Course for irrigation purposes.  The rate is expressed and billed as a per 1000 gallon rate.

b.
Base Service Charge.  This charge is assessed to each owner of a paid Dallas Creek water tap, regardless of whether such owner is connected to the water system or on “standby.” 


c.
Monthly Meter In-Service Charge.  This monthly charge is assessed on connected active meter customers only.

d.
Water Usage Rate.  This rate is assessed on connected customers for actual water usage.  The rate is expressed as a per 1,000 gallon rate, however, customers will be billed at the per 100 gallon usage level.

102. Upon payment of the tap fee, a developer begins paying a standby fee, contributing to the operating cost of having the system ready and able to serve when required.  Once a lot is sold by the developer, a tap transfer fee is paid and the monthly recurring standby fee is then billed to the purchaser of the lot.

103. Exhibit B to the Settlement Agreement segregates costs applicable to all customers (including current and standby customers).  Illustrative costs include management salaries, mortgage payments, and rate case expenses.  A second category of costs was segregated applicable only to current water customers.  An illustrative cost includes the plant operator.  Costs attributable to all customers were further segregated between fixed and variable costs.

104. Fixed costs were caused by, and assigned to, current and standby customers, while variable costs were caused by, and attributed to, only current customers.  Meters In-Service (MIS) are only attributable to current water customers and are attributed accordingly.

105. Rate design was calculated to include a fixed MIS Charge based upon fixed costs and a volumetric water usage rate based upon variable costs.

106. The Parties believe that customers currently taking water service impose the same costs upon Dallas Creek as those customers who have paid a tap fee, but not connected to the system, except for costs generally associated with current service.  Thus, they contribute to the cost of ensuring the system is ready, willing, and able to serve the public convenience and necessity.

107. Exhibit C to the Settlement Agreement sets forth the rates for each rate element.  

108. Exhibit D to the Settlement Agreement illustrates the monthly impact of the proposed rates upon an average customer currently taking service from Dallas Creek: $44.52 Base Service Charge + $29.53 MIS Charge + $25.83 Water Usage Rate (8.02 per 1,000 gallons of water usage).  A Stand-by Customer will pay $43.36 per month. The Parties agree to implement specified accounting safeguards and to complete a comprehensive rate review within two years from the effective date of the tariffs approved in this proceeding.

109. The settlement incorporates the agreement of the parties to identify costs and set rates based on cost causation principles.

110. Costs associated with the defense of water rights pursuant to the Raw Water and Transportation Agreement have been excluded as an expense in the development of the rates.  Thus, the Parties contend that the entire cost of the lease, for ratemaking purposes, is indeed the $2 per thousand gallons.

111. The raw water distribution rate was also intended to be designed consistent with the cost causation principles.  The Settlement Agreement proposes a raw water delivery rate of $1.19 per 1,000 gallons.  Calculation of the rate first incorporated the variable portion of the results of the study at Exhibit JAW-32 to Hearing Exhibit 24, representing the incremental costs of pumping golf course irrigation water.  Then other costs directly contributing to the transportation of raw water to the Fairway Pines Golf Course (i.e., electricity associated with pumping, an allocation of the plant managers time, maintenance, and repair).  A portion of administrative costs were then added as well as an additional contribution margin of 13 percent of the total costs.  The resulting calculation yields a proposed rate of $1.19.

112. Staff characterizes the rate design as a cost allocation approach more than a marginal cost or incremental cost approach.  Staff distinguishes an incremental cost analysis as one using the cost of the new plant to transport that water.  Because the old plant portion of Dallas Creek’s system used for transporting raw water is fully depreciated, no cost associated therewith was included in rates.

113. Staff contends that the “actual costs” referred to in Exhibit JAW-17 to Hearing Exhibit 24 is the same thing as “incremental cost” referred to in Exhibit JAW-32 to Hearing Exhibit 24.

114. Mr. Willey participated in a very long and thorough process in this docket and believes that the overall settlement agreement represents a fair compromise between the Company and Staff that will result in just and reasonable rates.

115. In summarizing Dallas Creek’s support for the settlement, Mr. Willey acknowledged that he has learned a great deal about the Commission over the last year and Dallas Creek’s operations as a public utility.  He has a greater understanding of Commission requirements of the Company.  For the benefit of all concerned, Dallas Creek takes the role of a Colorado public utility very seriously and it seeks to provide high quality water service, at the lowest possible rates.  

116. Mr. Willey contends that approval of the settlement will allow the Company to demonstrate successful operations and continue to improve its system.

117. Staff reviewed and considered the public comments.  Except for issues surrounding the cellular tower leases, Staff found most concerns to have been addressed in the Settlement Agreement.  Many issues raised had previously been verified and reviewed.  Staff believes that many issues raised merely represent a misunderstanding of surrounding circumstances.

118. Based upon the entirety of information review, Staff supports approval of the Settlement Agreement.  

119. To implement the settlement, the Parties agree that upon final Commission order approving the Settlement Agreement, Dallas Creek shall file a compliance advice letter on not less than one day’s notice to place into effect revised tariff sheets.

1. Proposed Service Territory

120. An appropriate service territory focuses upon an acceptable geographic area and a determination of whether the Company has an opportunity to expand and serve the needs of existing customers as well as projected future customers.

121. Staff submits that evaluation of the opportunity to expand has unique considerations in the case of a water utility because water is very difficult to transport.  In addition, there is a finite supply of water available in various areas within the state.

122. Dallas Creek proposes to serve approximately 6,500 acres in the southern most portion of Log Hill Mesa, approximately three by three miles square. This area either borders or is in close proximity to Dallas Creek's existing lines that serve other subdivisions. Hearing Exhibit 1 is a map highlighting the proposed service territory and identifying the subdivisions served in the existing territory.  The area proposed as Dallas Creek's service area is approximately 42 percent larger than the size of the existing area of the subdivisions served. Hearing Exhibit 24 at 6.  

123. Approximately 3,850 acres within the proposed territory are not currently served by Dallas Creek, but are designated as future development areas.  See Hearing Exhibit 1.  

124. Mr. Willey supports the Settlement Agreement because it maintains the service area boundary sought in the application.  He believes the proposed service territory is appropriate because it is consistent with the Company’s master plan, treatment plant sizing, fire protection demands, sufficiency of water rights, and planning and zoning interests.

125. Mr. Willey testified that the future development areas are now zoned as agricultural land.  However, he projected the maximum number of potential taps to be served in the proposed service territory using current residential zoning guidelines or regulations.  Based thereupon, he determined the maximum number of potential taps to be 1,381 (3,050 acres at 1 per 35 acres + 800 acres at 1 per 6 acres + 1,661 current and committed).

126. The Company wants to certificate territory to grow its system in order to ensure that economies of scale benefit current and future customers.  Because the costs to expand the system will be incurred by those requesting and paying for the cost of expansion, Dallas Creek believes it is in the public interest to certificate a larger area than is currently being served.

127. Staff first analyzed the size of the proposed service territory in terms of the adequacy of the water supply.  Staff considered the size of the existing customer base, including those on standby status, as well as outstanding commitments to serve in the will-serve letters.  Staff also considered the remoteness of the proposed service territory. 

128. Staff concluded that there is sufficient water to serve significantly more than the existing customer base.  Staff is also satisfied that there is sufficient water available to serve development in areas of the proposed service territory that are not currently served.

129. Staff acknowledged that a developer might not find it financially feasible to extend facilities to a new development, but that Dallas Creek has adequate water to serve the proposed service territory.

130. Summarily, Staff supports inclusion of the unserved areas in the proposed territory to allow developers the choice to obtain water service from Dallas Creek. Staff does not find it to be a problem for Dallas Creek if developers so choose to expand facilities in the proposed service territory.

131. Staff also notes that there is nothing the Commission does to preclude landowners in the proposed service territory from providing their own water, if they so choose.  However, the Commission does not grant permits to drill wells and has no control over covenants against property affecting one’s right to provide their own water.

132. Staff specifically considered the interests of landowners in unserved portions of the service territory.  While these potential customers cannot purchase water from another public utility, Dallas Creek will be obligated to provide service to them. While it may prove expensive for such a landowner to obtain, service will be available.

133. Dallas Creek has adequate facilities, adequate water, and a willingness to provide water to those unserved areas.  The resulting increase in the number of customers benefits the existing customers by spreading fixed costs and operating expenses over a larger group of customers.  Thus, Staff believes current and future customers are served by certificating the unserved areas of the proposed service territory. 

1. Tri-County Conservancy District

134. There is a substantial amount of evidence in the record as to the Tri-County Conservancy District (Tri-County) and the potential to obtain service from Tri-County within the proposed service territory.

135. Dallas Creek’s proposed service territory is within the existing boundaries of Tri-County.  Tri-County describes its ability to serve Log Hill Mesa in Exhibit JAW-27 to Hearing Exhibit 24. Tri-County also offered to provide supplemental water to Dallas Creek, if necessary in the future, at its then-current rates. See Exhibits JAW-27 and 28 to Hearing Exhibit 24.

136. Mr. Willey marked some of the terminous points of Tri-County facilities on Hearing Exhibit 1 that are near the proposed service territory as well as the location of Dallas Creek facilities.

137. During the hearing in Docket No. 04F-627W, Mr. Willey testified as to at least two occasions when it was considered whether customers of the Company would be in a better position if water service was purchased from Tri-County on a master-meter basis.  Importantly, this was evaluated before the capital investment in the new treatment plant.  Based upon information available at that time, Mr. Willey concluded that customers would be better off improving Dallas Creek’s facilities because then-current rates were otherwise competitive with Tri-County.  See generally, Transcript at 103-105; see also Transcript at 128.  

138. Mr. Willey elaborated in his testimony that Dallas Creek projected being able to complete all of its major capital improvements and meet fire protection requirements (with new storage) for less than the cost of Tri-County tap fees alone.  Additionally, water costs would increase under the master meter arrangement.  Ultimately, it was concluded that the construction of the water treatment plant upgrade was in the long-term interest of Dallas Creek. Without regard to whether the Company purchased water from Tri-County or implemented the capital improvement plan, Dallas Creek would be equally required to continue maintaining its distribution system.

139. Mr. Willey contends that the Company’s service and line extension policies will contribute to future cost recovery for the existing water supply.  He contends that existing Dallas Creek customers will be always benefit from potential system expansion because developers of new subdivisions pay tap fees in addition to all costs associated with the extension of water lines into territory not previously served.

140. Staff had little familiarity with Tri-County’s services, availability of service, and terms and conditions of service.  Staff is not aware whether Tri-County has any obligation to serve new customers.

141. Tri-County is a political subdivision of the State of Colorado.  Exhibit JAW-37 to Hearing Exhibit 24, at 4.  

142. The Colorado Court of Appeals has construed the Commission’s jurisdiction over water conservancy districts, such as Tri-County, created under the Water Conservancy Act.  Despite the fact that a water conservancy district may fit within the definition of a public utility under § 40-1-103, C.R.S, it was held that water conservancy districts such as Tri-County, are not under Commission jurisdiction.  Matthews v. Tri-County Water Conservancy Dist., 42 Colo. App. 80, 82-83 (Colo. Ct. App. 1979).

143. The ALJ does not feel there is adequate information in the record to fully consider the interests of landowners outside the existing service territory, but within the proposed service territory, vis-à-vis potential service from Tri-County.  However, the Commission’s grant of a CPCN has no effect upon Tri-County or its willingness or ability to serve those areas.  Therefore, specific concerns regarding alternatives available to those in unserved areas of the proposed service territory are negated.  Because of Dallas Creek’s willingness to undertake the obligation to serve the proposed territory and the public interest being served by growth of the system, approval of the geographic territory for the CPCN is in the public interest and appropriate. 

2. Tap Limitation

144. The settlement proposes to impose a condition on Dallas Creek’s CPCN limiting the number of taps to 1,350 SFEs.  

145. Mr. Willey analyzed Dallas Creek’s potential growth within the proposed service territory based upon Ouray County’s current development criteria.  Based thereupon, he concludes that the maximum potential number of taps under current Ouray County development standards to be 1,381 taps.  

146. The proposed tap limitation is primarily Staff’s recommendation as a prudent safeguard to limit future commitments and avoid problems that may not be foreseen today.

147. Staff acknowledges that the Company has an adequate water supply to serve the number of potential taps estimated.  The current pumping capacity to treatment facilities is adequate to serve 1,393 SFE.    

148. Staff intended that the limitation not be too restrictive and that Dallas Creek could seek further relief of the Commission when the limitation affects the ordinary course of business.  In such a proceeding at some point in time in the future, the Commission would have the flexibility to consider Dallas Creek’s ability to serve or other appropriate actions under then-current circumstances.

149. By imposing such a limitation, Staff believes the Commission avoids the necessity of determining what might happen several years in the future.  Should development occur such that the cap is an issue for the Company, the Commission could reconsider the appropriate level in the future.  In the meantime, the Commission does not have to address a number of questions.  Where will the Company have to provide service?  What will costs of service be?  Could curtailment be required?  Is it fair to require water restrictions rather than limiting the number of taps?  Will there be an adequate water supply?

150. Because of the unique and extraordinary cost to transport water, as opposed to commodities by other utilities, Staff believes the tap limitation is a prudent way to avoid potential future problems, such as requiring curtailments due to a limited water supply.

151. Staff describes the tap limitation as something that has been used “pretty regularly” by the Commission.  The first example offered was testimony in support of a settlement in another pending docket.  Thus, at the time of hearing, the limitation had not been approved by the Commission in that proceeding.  The second illustration pointed to Lake Durango Water Company.  Staff notes a major issue in that proceeding is the adequacy of water supply to meet public demand of committed taps.  While the issue is admittedly different, Staff cites this as an example of the need to review the adequacy of water supplies to fulfill utility commitments.

152. Importantly, there is some overlap between Ouray County’s role of ensuring the availability of water to serve development and the Commission’s review of Dallas Creek’s fitness to serve.  Ouray County requires developers to demonstrate availability of water supply as part of the sketch plan and/or preliminary stage of the development process.  In order to meet that requirement within Dallas Creek’s proposed service territory, the Company issues “will serve” letters.  See Hearing Exhibit 17.  This letter is the Company’s representation that it is ready, willing, and able to serve a proposed development.
    

153. Before completion of construction and/or final plat approval, the County requires the developer to execute a service agreement to provide service. The tap must be purchased by the developer before approval of the final plat and before the developer can transfer fee simple title to a purchaser.

154. To some extent, the County’s interests overlap with the Commission’s leading to a “chicken or egg” problem.  Dallas Creek needs the ability to assure the public and Ouray County that it is ready, willing, and able to serve the public convenience and necessity in present and future developments.  Staff of the Commission has an interest in imposing prudent safeguards restricting Dallas Creek’s ability to extend future commitments.  The Settlement Agreement proposes a restriction on the CPCN to reserve the opportunity for a second look at Dallas Creek’s fitness at some point in the future.

155. The Company has currently committed to serve 1,161 taps, including will-serve commitments.  Mr. Willey testified that plat modifications often change the number of units (higher or lower) through the development process.  Thus, the actual number of taps may differ from the number identified in the will-serve letter.  

156. In Mr. Willey’s opinion, the County will not approve any final plat without an affirmation from a water company that it will serve that subdivision.  Thus, Dallas Creek controls the number of taps it will serve in the County’s development process through its will-serve letter.  County approval of a greater number of taps than are provided for in the will-serve letter cannot bind Dallas Creek to serve additional taps.  

157. Mr. Willey acknowledged that there are commercially zoned areas within subdivisions currently served and that for his purposes a commercial lot is estimated the same as a residential lot.  He also clarified that water engineers review an application for commercial use to project water usage.

158. Discussing a commercial property that is planned to have cabins for lodging, Mr. Willey quantifies the availability of water for each cabin comparable to one residential tap.  Mr. Willey also acknowledged that the County does not limit the number of cabins that will be built on the property.

159. The ALJ asked Mr. Willey how many taps would be required for a multi-tenant commercial building (i.e., a strip mall).  He clarified that under current practices three individual commercial units in that strip mall would be considered three SFEs.  Mr. Willey characterized the odds of Ouray County approving any magnitude of commercial development in the proposed service territory to be “slim.”

160. The ALJ asked how the number of committed taps in will-serve letters would be coordinated with the proposed tap limitation.  Mr. Willey explained that they would effectively attempt to forecast the demand for services.  When the number of committed taps reaches an undefined level approaching the cap, the Company would attempt to make a filing to modify the tap in a timely fashion to meet demand.

161. The ALJ asked Mr. Willey how he reconciles a public utility’s obligation to serve with the proposed tap limitation.  He explained that the tap limitation was a compromise to ensure that the Company and the Commission revisit the legal and physical water supply to serve additional taps at some point in the future.  The tap limitation was intended to be set such that the limit would not be an issue for several years.

162. Staff also addressed the operability of the tap restriction.  In the event that Dallas Creek, in the ordinary course of its business, builds water distribution facilities into a territory contiguous to its water distribution system that is not served by any other public utility, the Parties intend that the tap restriction still limit the total number of taps that Dallas Creek may serve.

163. Applying the tap limitation after lawful expansion of Dallas Creek’s system in the ordinary course of business, Staff acknowledged that there is at least a theoretical potential that a landowner within the certificated territory might be denied service because Dallas Creek would not have a tap available to serve them.  The same theoretical potential could occur if the County authorized further development allowing 1,381 taps.

164. Attempting to address theoretical concerns, Staff raises two additional considerations.  First, they argue that the tap limitation is subject to further modification as deemed necessary.  Secondly, Staff questions whether the unserved customer within the certificated territory should be preferred over the adjacent customer outside originally defined service territory.  It is Staff’s suggestion that the two customers should be on equal footing in terms of the tap limitation.

165. Staff acknowledges that the Commission is not solely responsible for determining the adequacy of water supplies.  There are additional safeguards because the County requires a demonstration as to the adequacy and availability of water supplies to serve additional development.

166. Staff opposes a limitation upon the scope of the certificated territory in lieu of the tap limitation.  Staff believes narrowing the service territory would indicate to the County and developers that there is not a provider of water service.  One might question whether the Company has the financial ability or the resources of water to serve that area.  Development might be hampered because Dallas Creek might be required to expand its CPCN before being able to make commitments to serve.    

167. The ALJ has substantial concerns regarding the proposed tap limitation.  

168. Restrictions upon CPCNs are more commonly litigated in the context of transportation matters.  In considering such restrictions, the Commission has long utilized the leading decision of the Interstate Commerce Commission, In Re: Fox-Smythe Transportation, 106 M.C.C. 1 (1967).  

169. The Commission has recognized that a CPCN is granted based upon the current and anticipated public convenience and necessity requiring services of the applicant.  Restrictions that prevent rendition of a needed or complete service have been held to be unacceptable.  Stated another way, proposed restrictions primarily limiting the operation of the applicant and the efficiency of the operation to the public are unacceptable.  Decision No. R95-0404-I.  

170. The ALJ believes these principles should be equally applied to a CPCN for water service under the facts of this docket.  Such application is also consistent with governing statutes that do not differentiate the public convenience and necessity by utility.  See § 40-5-101, C.R.S., et. seq.  Despite the fact that further relief may be obtained through the Commission, the ALJ is concerned that the proposed tap limitation could interfere with the efficiency of operations of the utility in years to come.  

171. Staff supports the granting of a CPCN.  There is convincing evidence that Dallas Creek has more than an adequate supply of water to serve the anticipated growth within the proposed service territory.

172. Utilizing the proposed tap limitation to address Staff’s concerns ignores other means of monitoring adequacy of service, enforcing utility obligations, and using appropriate auditing powers to monitor Dallas Creek’s future commitments.  

173. Despite theoretical concerns, the Parties do not practically anticipate Dallas Creek will reach the tap limitation in its service territory for the future, if ever.  No party advocates that the anticipated growth in the service territory will conflict with the proposed cap in a significant way.  Thus, the restriction serves little or no useful purpose, is unnecessary, and ought not be proposed.  Fox-Smythe Transp., at 10.

174. Finally, perhaps of highest importance to the consideration of the stipulated provision, the Parties intend the tap limitation to restrict the number of taps that Dallas Creek may sell in its certificated territory, including any expansion in the ordinary course of business as provided in § 40-5-101, C.R.S.  Thus, if Dallas Creek were to serve additional territory beyond the proposed service territory, in accordance with § 40-5-101, C.R.S., a landowner in the certificated territory could be denied service solely based upon the tap limitation.  The same could also occur if Ouray County permits the maximum residential development under its current guidelines.

175. A landowner subjected to monopoly service under the regulatory compact must receive the benefits of the compact as well.  Accordingly, in analyzing operation of the tap limitation, interests of a landowner in the service territory should not be subordinated to a landowner adjacent, but outside, the service territory.  It is unlikely that a stranded customer within the service territory could obtain service from another public utility whereas the customer outside the service territory, along with other adjacent customers, may entice an alternate supplier. 

176. The Parties’ intended operation of the tap limitation potentially strands customers in the service territory, leaving them without service.  It is not in the public interest to allow such a denial of service to occur in the proposed service territory in this docket solely to allow the Commission to take a second look at Dallas Creek’s fitness.  

177. As to Staff’s long-term concerns, Ouray County’s important role and interest in ensuring the adequacy of water supply to its citizens should be considered.  Of course, the Commission retains its jurisdiction to act as needed, but perhaps Ouray County is in the best position to consider Staff’s stated potential concern in the consideration of future developments.  The County will act in closer proximity to the realization of Staff’s concerns.  The ALJ also notes that the Parties almost exclusively relied upon Ouray County’s development standards in this docket to evaluate the adequacy of the water supply to meet current and anticipated needs.  Thus, it would appear that the Commission need not impose the restriction to ensure the public convenience and necessity is served in this instance.

178. While the Parties are quick to point out that further relief may be sought of the Commission, the benefits of the second look are not in the public interest in this instance because they do not outweigh potential impairment of Dallas Creek’s efficient performance of its obligation to serve the public convenience and necessity.  The proposed tap limitation restriction on the CPCN will be rejected.

3. Settlement Calculations 

179. The settlement calculations are confusing, particularly when comparing differences between “Staff’s Proposed 2005 Test Year” on Exhibit A to the Settlement Agreement (as amended) and “Staff’s Proposed 2005 Test Year” on Exhibit PAP-3.  Exhibit A to the Settlement Agreement indicates Staff’s Proposed 2005 Test Year has a cost of goods sold of $168,429 and total expenses of $393,164.
  However, Exhibit PAP-3 indicates Staff’s Proposed 2005 Test Year has a cost of goods sold of $164,310 and total expenses of $373,169.
  The ALJ is unable to determine the Parties’ intent as to calculating the stipulated adjustments based upon “Staff’s Proposed 2005 Test Year.”  

180. Having found the Company’s booked 2005 information inadequate to demonstrate just and reasonable rates thereupon, the ALJ further finds that inexplicable variations between Exhibit PAP-3 and Exhibit A to the Amended Settlement Agreement preclude a finding of just and reasonable rates based upon Staff’s Proposed 2005 Test Year as depicted in Exhibit A to the Amended Settlement Agreement.

181. Aside from discrepancies in the Company’s books of account and Staff’s Proposed 2005 Test Year, stipulated adjustments are made to these amounts to calculate the stipulated revenue requirement. 

4. Stipulated Adjustments 

182. “A test year is a 12-month period in which the interrelationships of revenue, expense, and investment are evaluated and adjusted, and then become a model for setting new rates. The purpose of a test year is to provide, as closely as possible, an interrelated picture of revenue, expense, and investment reasonably representative of the interrelationships that will be in place during the time the newly proposed rates will be in effect.”  Decision No. C01-0231, Docket No. 00S-422G.

183. “A test year is defined by the interaction of its component parts; no single component stands alone. Built into the test year are input and output quantities for the designated period and how they affect or are affected by the operations of the utility; these interrelationships are often referred to as the matching principle.”  Id.
184. In order for pro forma adjustments within one year of the test period to be adopted in ratemaking, they should be known, measurable, quantifiable, and reflective of ongoing operations.  The ALJ finds that to the extent of these adjustments, some of the compromises appear to be reasonable.  The proposed adjustments for workman’s compensation insurance, mortgage interest, salaries, and office rent meet these criteria.  The legal fee adjustment for Commission Matters will also be accepted in light of ongoing compliance obligations as well as the scope of relief ordered herein.  The adjustment appears reasonable in light of the scope of such matters, without regard to the included reference to unknown future complaint proceedings.  Therefore, the adjustment for legal fees associated with Commission Matters is reasonable.

185. As to the amortization of rate case expenses, the Parties did not address the specific basis upon which the amortization period was calculated.  However, the ALJ finds that it is unreasonable to amortize legal fees associated with the CPCN over a three-year period for purposes of the settlement or interim rates.  Intergenerational equity dictates that the legal fees associated with the CPCN be amortized over a longer period, as addressed further below.  Such is particularly the case in light of rate shock concerns addressed below.

186. Implicit in the stipulated adjustments is an agreement not to adjust booked tax penalties for ratemaking treatment.  While minimal and not material, the ALJ is not aware of any instance where the Commission has allowed rate recovery of tax penalties incurred by a public utility.  The Company may only recover reasonable costs of providing service to customers.  Tax penalties fall outside of such costs and provide no direct benefit to ratepayers. It is not reasonable to include tax penalties in the calculation of rates.   

5. Raw Water Distribution Rate 

187. The ALJ questioned the calculation of incremental costs in Exhibit JAW-32 that the settlement relies upon.  The total pumping power for the raw water supply in the 2006 pro forma projection is $26,400; yet, only $21,120 is proposed to be recovered in rates.  Staff acknowledged that retail ratepayers are paying the remainder of the expense.  Ms. Parker added that Staff does not have enough data to ensure that the $1.19 is the correct rate and that retail customers are not subsidizing the wholesale customer.  

188. Three concerns arise in reviewing the raw water distribution rate.  First, the incremental costs incorporated from Exhibit JAW-32 are based upon 2006 pro forma projections, rather than the test year.  This calculation clearly violates the Commission’s longstanding application of the matching principle.  There was no showing as to why this one rate element should be determined based upon pro forma data, as opposed to all other aspects of rates adopted.  There was no foundation for the estimates made in Exhibit JAW-32 as to the relation to test year data or what known and measurable changes are appropriate to consider.  Finally, reliance upon such pro forma data contradicts settlement based upon a 2005 test year.  

189. The second concern is that there was no adequate demonstration as to why only the “variable” portion of the projected costs is included in the rate.  Correspondingly, there was no showing as to why retail ratepayers should pay costs attributable to raw water distribution in excess of the “variable” costs.  

190. Finally, Staff acknowledged that there is not adequate accounting in place to ensure that the rate is based upon the settled cost-causation principles. 

191. Based upon theses concerns, the ALJ finds that the Parties failed to demonstrate that the raw water distribution rate is just and reasonable.

6. Operating Ratio Methodology

192. Rule 30, 4 CCR 723-5-30 provides that the Operating Ratio Methodology is presumed to be a reasonable method of simplified regulatory treatment, unless data and evidence is provided to demonstrate that the option is not reasonable for the applicant.  However, the methodology is not defined in the rules.

193. There is no recent Commission decision defining or interpreting the Operating Ratio Methodology.  

194. The Commission has only approved use of the methodology in one water utility proceeding based upon an uncontested settlement in Docket No. 03S-052W regarding Lake Durango Water Company.  There, the Commission accepted and approved a Settlement Agreement between the utility and Staff without contest and without defining or interpreting any specific application of the methodology.

195. Historically, the most significant context where the Commission applied the methodology was to determine municipal utility rates outside of municipal boundaries.  The Commission described the methodology as follows:

Rates for Colorado Springs' gas utility service have historically been, and should in this proceeding be, calculated so as to allow Colorado Springs the reasonable opportunity of realizing a just and reasonable operating ratio for its jurisdictional operations. “Operating ratio” is defined for such purposes as being an expression in percentage terms of the relationship which operating costs, exclusive of interest and taxes, bears to total revenues, a fair and reasonable operating ratio is one which will allow a utility to cover its operating, maintenance, and depreciation expenses, fulfill long-tern debt obligations, and have a reasonable opportunity to develop a surplus sufficient to allow it the reasonable opportunity to maintain its financial integrity while providing necessary improvement or expansion of plant and service on reasonable financial terms.

Decision No. C80-342, I&S Docket No. 1339 at 5.

196. The ALJ is unable to reconcile Staff’s operating ratio calculation with historical applications of the methodology.  In the past, it appears that an operating ratio is determined based upon analysis of the subject company and information known about the company.  

197. In its application, Dallas Creek, proposed a return based upon 10 percent of total expenditures determined based upon a pro forma 2006 test period.

198. Staff believes the operating ratio methodology is appropriate for Dallas Creek because operating expenses are much larger than the investment.  In order to determine an appropriate operating margin, Staff relied upon an analysis of comparable publicly traded water companies.  Based upon such analysis, Staff believes that an external investor would expect a 87 percent operating ratio.

199. Defending the settled 87 percent operating ratio, Counsel for Dallas Creek acknowledged that the Company was going through the very first ratemaking proceeding and proposed a 10 percent return assuming the filed pro forma expenses.  In settlement negotiations, those pro forma expenses were changed and the operating ratio methodology was adopted at 87 percent.

200. The stipulated revenue requirement incorporated in the settlement totals $596,396.  Applying an 87 percent operating ratio requires a total revenue of $685,512.  Thus, the Settlement Agreement provides for a 13 percent profit margin. 

201. Asked why Staff advocates a profit margin 3 percent higher than the Company requested in its application, Ms. Parker first stated that she did not know how the Company determined the 10 percent margin in Exhibit JAW-17.  She also attempted to distinguish the original filing as a proposed 10 percent return on equity.  

202. First, the Company referred to the 10 percent figure as a return on equity.  However, a careful review of the “2006 Proforma – Using Revised Rate Structure and Revisions in Certain Costs” filed with the Application reveals that the Company proposed a “Payment of Return on Total Equity @ 10.00 % of Expenditures.”  Thus, in the Application, Dallas Creek proposes a “return” of 10 percent of total expenses and the Settlement Agreement now proposes a “return” of 13 percent of revenues.   Staff is advocating more than 3 percent greater profit in a similar computation.

203. Second, Ms. Parker acknowledges that each company has different operating ratios within an industry, but advocates that a privately held corporation must be evaluated based on comparables.  Staff contends that Dallas Creek must be treated the same as a publicly traded water company because Staff believes that it is only fair that a privately owned company use the same methodology as a publicly traded company.  The sole basis of supporting the 87 percent operating margin is an analysis of other publicly traded water companies.  

204. Asked why it is appropriate to compare Dallas Creek to the publicly traded water companies, Staff responded that they rely upon comparable companies to get a rational basis for recommendation that makes good financial sense.

205. The ALJ cannot find that the settled operating ratio is just and reasonable solely because it equals an average of external entities considered.  Analysis of comparable companies may benefit Staff’s development of an appropriate operating ratio or may influence Staff’s recommended operating ratio.  However, applying the average cannot supplant analysis.

206. The ALJ is also concerned whether the calculated average is appropriate based upon the companies considered.   Exhibit PAP-3 reports Dallas Creek’s booked total income during the test period was $347,558.  Staff’s comparable companies considered in Exhibit PAP-4 had sales ranging from $9,900,000 to $315,600,000.  The operating ratios calculated range from 74 percent to 98 percent.  The argument that the average should be accepted as reasonable is not convincing without a separate analysis unique to Dallas Creek’s financial position, perhaps supported by comparable information.  

207. The ALJ finds that the Parties have not demonstrated that an 87 percent operating ratio (and correspondingly a 13 percent profit) is just and reasonable.

208. The Amendment to the Raw Water Delivery Agreement, Exhibit JAW-17, is a negotiated agreement between two related entities.  Mr. Willey acknowledged that the agreement provides that a 10 percent profit margin is an appropriate profit margin for Dallas Creek to achieve for pumping raw water.  It provides:  "At the option of Dallas Creek [Dallas Creek], the amount payable by FPGP [Fairway Pines] may be adjusted based on actual costs of water delivery, including depreciation, plus an additional 10 percent of those costs."  

209. The profit margin is fixed for the ten-year term of the agreement, and automatically renewing terms through the year 2098.  See Exhibit JAW-17 to Hearing Exhibit 24.

210. Asked why the owners of Dallas Creek should be entitled to rates based upon a 13 percent profit margin when they negotiated and accepted a 10 percent profit margin for water transportation, Ms. Parker acknowledged that Staff could have used 10 percent, but she did not see any rationale for doing so.  She is aware of no justification or standardized methodology for the 10 percent margin that ensures Dallas Creek was treated the same as other publicly traded water companies.  Addressing the same question, Staff Counsel also argues that Exhibit JAW-17 provides a rate adjustment mechanism whereas rates resulting from this docket are fixed until the Company’s next rate case.  Thus, Staff argues the Company has greater assurance of achieving 10 percent under the lease than 13 percent from rates.  Staff’s argument fails to consider that Dallas Creek can file multiple rate cases seeking appropriate recovery (including return) within any term of the Raw Water Delivery Agreement.

211. The lack of justification for the stipulated operating ratio also brings to mind implicit incentives of operating under the methodology, some of which could be illustrated in this proceeding.  

212. Mr. Garroutte notes that the Company is incented to include capital improvements in operating expenses.  See Hearing Exhibit 25 at 35.  In Exhibit E to the Application, the Company represents that it incurred Plant and Distribution Repairs of $28,241.26 during the first six months of the test year, while the associated plant systems only increased slightly over $2,000 during the same period.  It is not clear what criteria were applied in determining whether repairs or improvements were made.

213. To the extent that interest expense is considered in setting rates, the Company is incented to maximize utilization of debt financing.  Staff has already noted concerns regarding the disincentive to maintain a significant owners’ equity position.  See Exhibit 25 at 35.

214. The Averch-Johnson effect, basically the risk of “gold plating” operating expenses in this instance, must be monitored.  While there is evidence to explain many differences, it is noteworthy that the Administrative & Overheard expenses more than tripled from $62,158 in 2004 to $228,472 in the 2005 test period. 

215. Mr. Garroutte explained that setting rates remains an art, not a science and that the operating ratio methodology should be “customized” to reflect the financial activities of the specific utility over a normalized period of time, consistent with the Commission decision referenced above.  See Hearing Exhibit 25 at 35.  Not only did Staff’s analysis in this docket not address any normalization, but also advocacy for adoption of the 87 percent operating margin is not based upon Dallas Creek.

216. By the Company’s application based upon a return of 10 percent of costs, the Company has admitted this to be within a range of reasonableness as a return.  Mr. Willey also voluntarily entered into a service agreement with a related entity for the delivery of water and accepted 10 percent of costs as a reasonable profit margin for Dallas Creek.

217. Based upon the foregoing, as well as rate mitigation concerns addressed below, the ALJ finds 91 percent is a reasonable operating margin for determination of interim rates.
  The fairness of the ratio is also supported by the fact that the owners of the Company should not benefit from a higher profit margin than they are willing to accept on behalf of the Company.  To allow otherwise would require retail ratepayers to subsidize rates in the Raw Water Delivery Agreement.
  

7. Related Party Transactions

218. There is an obvious need for a developer to assure an adequate water supply to developments.  Particularly in smaller communities, it is not unusual for one company to do business with other companies having personal or financial relationships.  However, these types of arrangements call for a heightened consideration as to whether the terms and conditions of service are comparable to the terms and conditions of an arms-length transaction.

219. Mr. Willey acknowledged having several transactions with persons or entities having personal and/or business relations.  In its analysis of this Application, Staff expended significant efforts to review these transactions. 

220. Dallas Creek shares office space, and certain employees’ time, with Mesa Civil Constructers, Inc., another company that is owned by Mr. Willey.  

221. The office space is located in a building owned by Mr. Willey’s wife.  Dallas Creek has no written lease agreement; rather, the lease rate was set at the same price per square foot as another space in the building leased to an insurance company.  See Hearing Exhibit 23.  Mr. Willey manages the building for his wife.

222. The total office space in Dallas Creek’s suite is 2,200 square feet.  There is a reception area, common workspace, restrooms, kitchen, conference room, and four offices.  Rent is prorated between Dallas Creek and Mesa Civil Constructers, Inc. based upon percentage of use by each company.  Exhibit E to the Settlement Agreement includes the calculation of the allocation.  The total count for the denominator of the allocation is 4.5, the sum of four offices plus a reception as one half or .5.  As Exhibit E reflects, Dallas Creek utilizes 3.0 of the 4.5 total office space.  Mr. Willey stated all other areas of the suite were excluded from the allocator because they were common to both companies.

223. Mirroring the terms of the other leased space in the building at $13.50 per square foot plus property taxes yields a total annual cost for the space of $33,401 then times 0.667 is equal to Dallas Creek’s portion of $22,267, or $1,855.70 per month.  

224. Although Dallas Creek did not consider any other office space before selecting its current location, Mr. Willey noted that the current space is substantially less than the $23 per square foot recently quoted to him for use of the office space previously occupied by Dallas Creek.

225. In January and February 2005, Mesa Civil Constructors hired a few part time employees.  Since that time, Mesa Civil Constructors is comprised of Mr. Willey and one other individual.

226. In the allocation of rent, one of the four offices is assigned to Mesa Civil Constructors and no part of the reception area is allocated to Mesa Civil Constructors.  

227. Staff also analyzed the reasonableness of rent to be included in rates.  In addition to reviewing the insurance company lease, Staff contacted local real estate agents for information regarding comparable properties.  Two comparable spaces were located that were approximately 2,500 square feet.  One rented for $2,200 per month and the other was approximately $2,900 a month.

228. Ms. Parker toured Dallas Creek’s property and she looked at the office building and the office space.  She found it to be a typical or normal office space of a reasonable size and cost for a company of this size.  She added that it is also comparable to other utility offices with a comparable number of employees. 

229. Upon consideration of all information reviewed, Staff believes that the rent expense allowed under this settlement agreement falls within a zone of reasonableness for a fair market transaction.  The ALJ questions whether the allocation method shifts the burden for the cost of common areas (benefiting both tenants) disproportionately to Dallas Creek.  However, in light of the costs defrayed by the co-tenant and the settlement of the parties, the ALJ does not find the compromise to be unreasonable.  But for the defrayed cost of a co-tenant, concern would be heightened as to why Dallas Creek requires 2,200 square feet of office space.

230. Dallas Creek has four employees, in addition to contract personnel.  Some of these persons are shared between Dallas Creek and Mesa Civil Constructers, Inc.  Mr. Willey clarified that Dallas Creek’s expenses only include the portion allocable to Dallas Creek.

231. Mr. Willey addressed his affiliations to several related entities over the years.  Currently, Mr. Willey works half time as the manager of Mesa Civil Constructors.  His workload was impacted by the Pines Development Group and Fairway Pines Management Company; however, the assets of those entities were sold as of June 2006.  Accordingly, there is no possibility or responsibility of any shared expenses with these entities going forward.

232. Specifically as to 2005, Mr. Willey indicated that there were little shared responsibilities for the entities sold because they were not operating.

233. The Secretary/Receptionist works half time for Dallas Creek.  James Willey works half time as Manager for Dallas Creek.
  Ms. Kathy McKie works full time as Administrator for Dallas Creek.

234. The Office Manager/Secretarial position is a half time position.  The job duties include but are not limited to handling telephone calls, mail processing, receptionist duties, account payables, bookkeeping, payroll, payroll reporting, and office upkeep, etc.  The person currently in the position has worked for Dallas Creek for 13 years.

235. The job duties of the Manager are to carry out the general business affairs of the Company, include overseeing treatment plant and field operations, overseeing billing, completing field designs, coordinating with Dallas Creek design engineers when required, handling customer relations, handling county government relations, working with developers, interfacing with plant operator in dealing with Colorado Department of Health, interfacing with the Commission, and any other duties that are deemed necessary. 

236. The full time Administrator for the Company processes customer billings; processes finance charges and payments; creates a system to document and record all write-offs and write-downs of water bills, finance charges, and any other charges; provides payoff information to title companies and others on transfers of property; promotes awareness of transfer fees, billing rates, and operating policies; reconciles receivables; and provides management with a written report reconciling bank actions; enters month-end entries as required for amortization and depreciation using estimated or actual numbers; maintains fixed asset records; provides reporting on water taps issues; enters adjustments at year-end to provide records for tax preparation; and coordinates with income tax preparer and/or auditors; etc.  She does not handle billing for the Fairway Pines Golf Partners.

237. Mr. Willey states that no Dallas Creek employee, other than himself, does any work for Mesa Civil Constructors, Inc. during the time working for Dallas Creek.  If someone works for Mesa Civil Constructors, Inc, they are compensated directly on an hourly basis and do not interfere with their work for Dallas Creek.

238. Mesa Civil Constructers, Inc. owns a 1995 model backhoe that Dallas Creek uses primarily for emergency utility purposes.  Mesa Civil Constructers, Inc. purchased it new for approximately $88,000.  The consideration for the use of the equipment is an assignment of tower leases between Dallas Creek and ALLTEL Communications, Inc. (ALLTEL), and between Dallas Creek and Commnet Wireless, LLC (Commnet).  See Hearing Exhibits 13 and 14 respectively.

239. The two leases generate a total of $11,300 in annual revenue.  Checks are payable to Dallas Creek.  Rather than depositing the checks, they are endorsed to Mesa Civil Contractors.  According to the Company’s records, the ALLTEL lease was assigned to Mesa Civil Constructors on May 1, 1999.  The Commnet lease was subsequently assigned on August 1, 2004.  When asked what Dallas Creek gained by the assignment on August 1, 2004, Mr. Willey clarified that nothing changed.  He believed that assigning the Commnet lease resulted in a more fair and equitable arrangement.

240. The Company included neither the rental income nor the rental expense associated with this exchange in its accounting records because it viewed the transaction as a wash.  Thus, the transaction is not reflected in the stipulated revenue requirement as originally filed.

241. Mr. Willey identified a comparable rental rate for the same piece of equipment leased from Wagner CAT to be $3,010 dollars per month.  If the Company were to rely upon such a lease arrangement, the availability of the equipment upon demand, and arranging delivery for the equipment from Grand Junction, Colorado would have to be arranged. See Hearing Exhibit 15.

242. Although the Company had not previously disclosed these transactions, Mr. Willey contends this is a very good exchange for Dallas Creek.  However, considering the late disclosure of this information, the Company apologized for the oversight and agreed with Staff that other income should be charged to the Company of $11,300 without any offsetting expense.  This agreement is memorialized in the Amended Settlement Agreement.  See Hearing Exhibit 31.  By the agreement memorialized, concerns regarding the impact of this arrangement upon rates are moot for purposes of this docket.

243. Staff raised concerns regarding three loans Dallas Creek made to the Pines Development Group.  Mr. Willey stated that the loans were made to meet lender requirements and avoid foreclosure against the Pines Development Group.  Mr. Willey viewed success of the Pines Development Group as crucial to the success of Dallas Creek.  Coincident with the above-referenced asset sale in June 2006, a developer purchased all of the land owned by Pines Development Group and paid off the loans in full, including approximately $90,000 in accrued interest.  By full recovery of amounts owed, concerns regarding the impact of this arrangement upon rates are moot for purposes of this docket.

244. To address Staff’s concerns, the settlement imposes accounting safeguards to prevent cross-subsidization, allow more accurate expense allocations, and promote least-cost alternatives.  Staff has requested a copy of the 2005 income tax returns for comparison to information on hand.  In addition, Dallas Creek agreed in the Settlement Agreement to provide Staff with it Certified Public Accountant audited financial statements for the calendar year 2005.

245. The Settlement requires Dallas Creek to coordinate with Staff to undertake and complete a comprehensive review of the rates established and approved in this proceeding no later than two years from the effective date of the tariffs approved in this proceeding. Staff contends that such a review will allow monitoring of the accounting safeguards as well as to consider the appropriateness of rates at that time.

246. Staff believes it has conducted a thorough analysis and expended significant efforts in coming to the settlement. Despite forthcoming information, Staff believes that the settlement is just and reasonable.  

8. Reasonableness of Rates Including Leased Water

247. During 1999, JKC came to own the water rights that are now leased to Dallas Creek.  Title to the water rights was conveyed by Dallas Creek to JKC by a Special Warranty Deed.  See Exhibit RLG-2 to Hearing Exhibit 25.

248. Despite the fact that title to the water was in the name of Dallas Creek, Mr. Willey contends that Dallas Creek was never the beneficial owner of the water rights.

249. Dallas Creek, and its predecessor, leased this water right from several parties for approximately 35 years. As of 1999, the right was being leased from the Kolowich Group.  See leases admitted as Hearing Exhibits 19, 20, and 21.

250. Hearing Exhibit 21 is a 1976 water agreement between Western Community Planners and WRIKO, Inc.  Hearing Exhibit 20 is a water agreement between Pan American International, Inc. (PAI) (successor to Western community Planners, Inc.); Log Hill Village Water Company (a wholly-owned subsidiary of PAI); and the Kolowich Group.  Exhibit 19 is an amendment to Hearing Exhibit 20.

251. From 2001 through 2004 alone, Dallas Creek’s purchases included in purchased costs of goods sold averaged $88,336 each year.  See Exhibit PAP-2 to Hearing Exhibit 26.  In 2005, Ms. Parker found that the Company booked $45,718 in water purchases.  See Exhibit PAP-3 to Hearing Exhibit 26.

252. Mr. Willey states that the leased water rights were never for sale during the term of these leases.  In 1999, the Kolowich Group agreed to sell the water rights in order to obtain another water right.  See Hearing Exhibit 4.

253. Mr. Willey was aware that the substitute water right desired by the Kolowich Group was available and he knew the individual that owned the water right.  Mr. Willey contends that he personally acquired the water rights desired by the Kolowich Group with personal assets consisting of Lot 334 of the Fairway Pines Development (including one water tap and one Fairway Pines Golf & Club Membership).  See Hearing Exhibits 5, 6, and 16.  At the time, Lot 334 was publicly listed for sale for $160,000 (including the tap and golf club membership).

254. Mr. Willey contends that the transaction had been acted upon quickly.  Because JKC had not yet been formed, he decided the deeded grantee should be Dallas Creek, even though Dallas Creek paid no consideration for the transaction.  After closing the purchase of the rights, Mr. Willey exchanged the right for Dallas Creek’s leased right with the Kolowich Group.  Once JKC was formed, Dallas Creek transferred the water rights to the intended owner.  

255. Following transfer of the water rights to JKC, Dallas Creek leased the rights back in the Raw Water Lease and Transportation Agreement.  Exhibit JAW-16 to Hearing Exhibit 24.  The Agreement was subsequently amended at Exhibit JAW-17 to Hearing Exhibit 24, also at Exhibit JAG-3 to Exhibit 25.  

256. Mr. Willey contends that the terms of the Raw Water Lease and Transportation Agreement is patterned after the terms and conditions of the Kolowich lease, Hearing Exhibits 19 and 20.  

257. Mr. Wiley and Staff contend that continued lease of the water rights by Dallas Creek are reasonable and consistent with several years of prior lease history.  

258. Initially, Mr. Willey testified that Dallas Creek did not have the means to acquire the exchanged water right.  In further questioning, Mr. Willey acknowledged that lack of funding was not the real reason.  Rather, he decided to maintain the water rights separate from Dallas Creek because it had been structured that way in the past and he believed he might be interested in selling the water company apart from the water.  

259. It is desirable for a water company to own its own water rights.  Dallas Creek obviously needs water in perpetuity to serve the public convenience and necessity.  

260. Mr. Willey testified that the volumetric rate in Exhibit JAW-16 was the same rate paid to the Kolowich Group under the lease in effect beginning January 1, 1999.  Thus, even considering growth during the interim years, the Company would have been paying significant lease amounts that would have been available and useful in evaluating the potential purchase, if the opportunity had been available to the Company. 

261. In Exhibit 24 at page 13, line 19, Mr. Willey stated that the "Fairway Pines Golf Partners lease the same water from JKC that is leased by Dallas Creek."  Mr. Willey submits that if Dallas Creek is not utilizing and paying for the water rights, then JKC has and can lease these water rights to someone else.  The amount of revenue that JKC receives from the lease was not disclosed in the record.  However, it is likely a significant sum based upon the Beach Report’s estimate of raw water sales to the golf course of 16,800,000 gallons per year (JAW-32 to Hearing Exhibit 24) and Dallas Creek’s cost of raw water at $.002 per gallon.

262. Asked why JKC retains the right to lease subordinate interests, rather than Dallas Creek pursuant to its leasehold interest, Mr. Willey clarified that Dallas Creek only leases the water pumped to meet requirements of residential customers.  He submits this it is in the interest of Dallas Creek not to commit and pay for more raw water than is actually being used.  The agreement allows JKC to sell water for its benefit during interim periods, subject to Dallas Creek’s rights.

263. Staff believes that Dallas Creek would have significantly more water and rights to water than demand if they had purchased the water rights that they currently lease.  Staff also posits that the Company may be better off with the commitment for JKC to provide all the water up to those water rights purchased.  In such a manner, they only pay for what they need as opposed to the cost of owning the rights.

264. Mr. Willey contends that the conveyance of water rights from Dallas Creek to JKC was not subject to Commission approval because the conveyance occurred before the Commission exercised jurisdiction over the Company and the Company believed that it was not a regulated utility.

265. Approval of the conveyance is not directly at issue in this proceeding; however, it is Dallas Creek’s burden to show that the proposed rates are just and reasonable while including ongoing lease payments, and excluding potential lost revenues.

266. In addition to responsibilities under the regulatory compact, addressed above, the Colorado Court of Appeals has stated that “[a] corporate officer has a duty to refrain from purchasing property for himself if the corporation has an actual or expectant interest in the property or if such purchase hinders or defeats the corporation's legitimate business plans and purposes.”  Collie v. Bucknell, 762 P.2d 727, 730 (Colo. App. 1988) (citation omitted).

267. There is a significant question as to whether Mr. Willey was acting on behalf of Dallas Creek when he discovered, purchased, and exchanged water rights now leased by Dallas Creek.  There are also significant questions surrounding Mr. Willey’s duties to Dallas Creek as well as the customers of Dallas Creek and the Commission.

268. The ALJ finds that Dallas Creek has failed to demonstrate that rates including the impact of the Raw Water Lease and Transportation Agreement are just and reasonable.  There are also questions as to the reasonableness of costs and obligations incurred in such agreement that may, or may not have a direct impact upon rates. 

269. Although Mr. Willey contends that Hearing Exhibit 16 is based upon the prior lease, a comparison of the two documents highlights noteworthy provisions more favorable to JKC than were included in the Kolowich lease.  For the first time, the JKC lease requires Dallas Creek to pump, transport, and deliver all JKC water leased to third parties for use on Log Hill Mesa.  If storage is required to fully implement use of all of JKC’s rights by Dallas Creek, Dallas Creek is responsible for the cost of storage, apparently without regarding whether such storage is necessitated by JKC’s lease of water to third parties.  Dallas Creek is also obligated to indemnify JKC for claims regarding Dallas Creek efforts.  Exhibit JAW-16 to Hearing Exhibit 24 at 2.  

270. Mr. Willey explained that the Raw Water Lease and Transportation Agreement came to be amended primarily as a quid pro quo to JKC's cooperation and agreement to modify terms of the lease agreement in 2001 and 2002, when Dallas Creek applied for financing associated with the new treatment plant and other upgrades.  At that time, Mr. Willey contends it was understood that JKC and Dallas Creek would review the competitiveness of the raw water charges under the lease.  Additionally, Mr. Willey states that the amended cost for water is still below comparable water service offered by Tri-County through a master meter to the Dallas Creek system.

271. Based upon outstanding concerns, the ALJ finds that Dallas Creek failed to demonstrate that proposed rates including the impact of the amendment to the Raw Water Lease and Transportation Agreement are just and reasonable.

F. Just and Reasonable Rates


272. The statutory guide to the Commission in establishing rates is provided by § 40-3-101 C.R.S., which merely admonishes the Commission that the rates be "just and reasonable."

273. “Those charged with the responsibility of prescribing rates have to consider the interests of both the investors and the consumers. Sound judgment in the balancing of their respective interests is the means by which a decision is reached rather than by the use of a mathematical or legal formula. After all, the final test is whether the rate is ‘just and reasonable.’ And, of course, this test includes the constitutional question of whether the rate order ‘has passed beyond the lowest limit of the permitted zone of reasonableness into the forbidden reaches of confiscation.’" Public Utilities Com. v. Northwest Water Corp., 168 Colo. 154, 173 (Colo. 1969) (citations omitted). 

274. Ensuring a financially viable public utility is in the public interest.  Customers of Dallas Creek have enjoyed low monthly rates to the detriment of the financial health of the utility.  The utility is left in financial straits without capital reserves.  On the other hand, the management (and ownership) has allowed the Company to deplete its funds, contributing to the circumstances now faced by Dallas Creek.

275. The ALJ finds that it is necessary to impose increased interim rates until such time as Dallas Creek is able to resolve the concerns regarding the adequacy of its accounting systems and records.  

276. The parties have stipulated to a revenue requirement of $674,212, including profit calculated based upon an 87 percent operating margin, for purposes of deriving interim rates, the following adjustments are made thereto:

a) One half of the legal fees allocated to this rate case will be amortized of 40 years.  There being no additional information in the record, the ALJ allocates half of the total fees to each of the dockets consolidated herein.  

b) Tax penalties for $710 will be disallowed.

c) Water purchases of $45,718 will be disallowed.

d) An operating ratio of 91 percent will be applied.

277. Without any reliance as to the accuracy of the Balance Sheet included as Exhibit JAW-36 to Hearing Exhibit 24, the resulting calculation results in a return on equity of 22.3 percent ($142,782/$639,895).  See Appendix A and Exhibit JAW-36 to Hearing Exhibit 24.

278. No specific findings are made as to whether it is just and reasonable to include any other specific cost in the revenue requirement.  Interim rates are intended to address the level of need perceived, more than to approve items about which concerns have been raised herein.

279. As to the resulting rate design, there is not adequate information in the record to replicate the rate design contemplated by the Parties, particularly as to the raw water distribution rate.  Even assuming adequacy of records, costs associated with raw water distribution are not available.   Further in absence of better accounting records for the test year, cost allocation among rate classes cannot be proven reasonable and no assurance is available that cross-subsidization is not occurring between rate classes or between Dallas Creek and other related entities owned or controlled by Mr. Willey.

280. In light of the absence of information, it is equitable to increase raw water distribution rates by the same percentage as the base rates.  Base rates will be calculated utilizing the cost allocations incorporated into the Settlement Agreement.  Therefore, the interim rates will apply the operating ratio to the costs categorized in Exhibit B to the Settlement Agreement, without any allocation to the raw water distribution rate.  See attached Appendix B.  The resulting percentage increase in base rates calculated thereby will be applied to the raw water distribution rate.  Total revenue will be calculated thereupon.  The excess of revenue resulting from those rates over the ordered revenue requirement will be proportionately spread across all rate classes, resulting in interim rates.  See attached Appendix A.

G. Rate Shock

281. While Dallas Creek is clearly entitled to the opportunity to earn a reasonable return on the value of the property that is used and useful to the rendering of its service to the public, the monopoly that the utility enjoys cannot be exerted to the public detriment to impose oppressive rates.  Public Utilities Com’n v. Northwest Water Corp., 168 Colo. 154, 181 (Colo. 1969).

282. Addressing the service connection fee in Docket No. 04F-627T, Mr. Dirrim testified that to get Dallas Creek profitable with even a low reasonable return on invested capital would result in a base rate of approximately $65 to $85 per month for each water user as a base rate.  This analysis was conducted when the base rate was $22.50 per month.  Transcript at 187.  Mr. Dirrim acknowledged that such a rate three or four times then-current rates would be quite a surprise to customers.  Transcript at 187-188.

283. Mr. Willey stated that the Company is sensitive to rate shock.  Addressing questions from the ALJ, Mr. Willey described how he felt that Dallas Creek was in a difficult situation.  Dallas Creek’s service territory dictates relatively high service costs.  For approximately ten years, Dallas Creek has not generated sufficient revenue to generate profits.  From these persistent losses, he infers that rates have been artificially low.

284. This docket being the initial ratemaking proceeding, Dallas Creek proposes to catch up financial losses in one proceeding.  Mr. Willey believes this may lead to a perception of rate shock.  In the long term, Mr. Willey contends that rate shock will be moderated through long-term growth of the system allowing significant fixed costs associated with system improvements to be spread over a larger customer base. 

285. Addressing potential rate shock, Staff notes that there is a very large rate increase proposed.  However, Staff believes this is necessary because the Company has been losing money for years and should have increased rates long ago.  As the financial deficit grew, the need for a larger increase also grew in order to cover the cost of operating the company.  

286. Staff contends that no rate mitigation plan could be proposed other than the rates proposed in the Settlement Agreement.  Staff views its primary responsibility to ensure financial viability of the utility.  Staff is not obligated to address concerns regarding potential rate shock if doing so would result in the Company not recovering its costs of service plus a reasonable profit margin. 

287. The ALJ finds that a substantial rate increase is necessary to ensure the long-term viability of Dallas Creek.  The Parties have shown that the Company’s income tax returns and test year data demonstrate persistent losses by Dallas Creek.  The ALJ agrees that current management has somewhat made this bed by unexplained extended deferrals of rate increases.

288. The definition of rate shock has been a persistent question highlighting the art of ratemaking.  The settlement proposes a monthly rate increase for the average residential customer of more than 300 percent.  By any expression of which the ALJ is familiar, such an increase would constitute rate shock.  However, the ALJ is also mindful that it is in the public interest for Dallas Creek to continue service and recover the reasonable costs associated therewith.

289. The Commission has adopted rate mitigation plans for far smaller rate increases than that proposed in the Settlement Agreement.  See e.g., Decision No. C04-1570 in Docket No. 03S-539E.  The ALJ finds that rate shock will occur as to all customers and that a rate mitigation plan will be incorporated in interim rates ordered below.

290. The rates calculated in the previous section result in an average customer seeing an increase in rates of 246 percent.  While less than proposed in the settlement, the ALJ finds that the resulting rates will still result in rate shock.  

291. The rate design in the above section is based upon the best available information in the record.  However, the rate design ignores the inadequacy of Dallas Creek’s accounting records as well as the fact that Administration and Overhead expenses more than tripled from $62,158 in 2004 to $228,472 in the 2005 test period. The inadequate accounting records also call to question whether such an increase was in fact incurred, much less whether it is reasonable.  Finally, Administration and Overhead expenses represent the area of greatest management discretion, such that planning and budgeting could allow a deferral of a portion of the resulting rate increase.

292. In order to mitigate the rate increases approved herein, half of the rate increase in the Base Service Charge, MIS Charge, and Stand-by Customer Charge shall be put into effect following the conclusion of this case and the remaining half shall be implemented not less than six months thereafter, upon a date to be selected by the Company.  The corresponding rate calculation is attached as Appendix E.  

293. By implementing this rate mitigation plan, the average customer will see an increase in their base monthly billing of approximately 93 percent for six months.  Thereafter, the balance of the interim rate will be implanted as calculated in Appendix C.

H. Conclusions

294. It is apparent that Mr. Willey has done business through Dallas Creek as he would any other of his business adventures.  However, his acknowledgement is much appreciated that he has learned a great deal about the Commission and takes Dallas Creek’s responsibilities as a public utility seriously.  

295. It appears that he has hired skilled employees and independent professionals to assist in carrying out Dallas Creek’s business endeavors.

296. Dallas Creek has demonstrated its qualifications to conduct utility operations and that the public convenience and necessity requires granting of a CPCN. 

297. Dallas Creek’s accounting records for the test period have not been demonstrated to be adequate for determination of just and reasonable rates.  However, the ALJ has utilized the best information available in the record to order interim rates until Dallas Creek further refines and develops its accounting systems.

298. The operating ratio methodology is appropriate to determine rates for Dallas Creek.  Ninety-one percent is a reasonable operating ratio in this docket for the adoption of interim rates.

299. Tax penalties and water lease expenses will be disallowed for ratemaking purposes.  

300. The record is silent as to the allocation of attorney’s fees associated with these consolidated cases.  The record is also silent as to the expected benefit from the CPCN granted hereby.  Solely for determination of interim rates, one half of the attorney fees incurred in this docket shall be allocated to the CPCN and shall be amortized over 40 years.  Resulting rates ordered are stated in Appendix C.  The Company is free to revisit the appropriate amortization period in its next rate case.

301. Dallas Creek shall comply with the key miscellaneous provisions of the Settlement Agreement, except II.C.3. regarding the action plan for the loan now paid in full.

302. Adoption of interim rates in this, Dallas Creek’s first rate case, will allow time to consider the operating results based upon ordered rates.  It is contemplated that Dallas Creek and Staff will review and reconsider appropriate rates in the comprehensive rate review ordered below.

303. In order to mitigate the rate shock associated with a 246 percent rate increase for an average customer, half of the increase shall be deferred not less than six months following the implementation of rates ordered herein.  Resulting interim rates ordered for six months are stated in Appendix E.

II. ORDER

A. The Commission Orders That:  

2. Dallas Creek Water Company, Inc.’s (Dallas Creek) Advice Letter No. 1, as amended, is permanently suspended.

3. The Motion to Approve Settlement Agreement is granted in part, consistent with the foregoing decision.  

4. The Amended Stipulation and Settlement Agreement, a copy of which is attached hereto as Appendix G, is incorporated by reference into this Order to the extent not otherwise inconsistent with this decision.  

5. Dallas Creek is granted a Certificate of Public Convenience and Necessity to provide jurisdictional water utility service within the Service Area Boundary identified in Hearing Exhibit 1, a copy of which is attached hereto as Appendix F.

6. Dallas Creek, shall serve customers in its service territory on a non-discriminatory basis.  “Service territory” is defined as that portion of Colorado included in the Service Area Boundary identified in Appendix F, without the tap limitation restriction as proposed in the Settlement Agreement.

7. A detailed description of the service territory of Dallas Creek shall be delineated in the maps filed with its tariff.  

8. Dallas Creek, must comply with approved provisions of the Settlement Agreement, as modified by this Decision as discussed above.  

9. Dallas Creek shall file, on not less than one day’s notice to the Commission, tariff sheets attached as Exhibit F to the Amended Settlement Agreement, changed as necessary to conform to the terms of the Stipulation.  

10. Dallas Creek, shall maintain its books of accounts and records using Generally Accepted Accounting Principles.  

11. Dallas Creek shall allocate expenses between Dallas Creek and any other entity with which Dallas Creek shares facilities, equipment, or employee time, including entities wholly or partially owned by an owner of Dallas Creek, or their spouse.  Dallas Creek shall work with Commission Staff (Staff) to develop and agree to a cost allocation process to be used for such purposes.  A stipulated cost allocation manual shall be filed for approval within this Docket no later than 60 days from the effective date of the tariffs approved in this proceeding.  Should the Parties be unable to agree on a cost allocation manual within 60 days, Dallas Creek shall file an application with the Commission for approval of its proposed allocation manual, which will be noticed and set for hearing in accordance with Commission rules. 

12. Dallas Creek shall coordinate with Staff to undertake and complete a comprehensive rate review of the rates established and approved in this proceeding, and Dallas Creek shall file with the Commission, no later than two years from the earliest effective date of the tariffs approved in this proceeding.  

13. Dallas Creek’s tap fee revenue shall be accounted for separately and used only to reduce outstanding debt on existing plant investment, used to acquire additional water supply, or spent or held in reserve for needed capital improvements.

14. If Dallas Creek contracts with entities that are wholly or partially owned by an owner of Dallas Creek, or their spouse, Dallas Creek shall implement a process to ensure and document that any such transactions are entered into only if they represent a least-cost market transaction.  Failure to implement or document the necessary process for such transactions may result in disallowance for ratemaking purposes.  

15. Dallas Creek shall provide Staff with its Certified Public Accountant audited financial statements as soon as they become available, beginning with calendar year 2005 financial statements.  In any event, Dallas Creek shall provide the same to Staff by November 1, 2006.  

16. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

17. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

18. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Exhibit 31 is a late-filed exhibit.  This exhibit is the Amended Settlement Agreement that conforms to stipulated amendments to the original settlement agreement filed for Commission approval.


� Mr. Willey owns one-third of JKC.


� Until June 2006, Mr. Willey owned an interest in Fairway Pines.


� Mr. Willey used the term SFE interchangeably with the term tap.  The terms are likewise used interchangeably in this decision.


� At page 3 of the Settlement Agreement, the Parties note that a calculation error was made in Exhibit PAP-3 and that one “as booked 2005” value was incorrectly entered.  However, correcting the value for Property and Liability Insurance figure does not reconcile the differences noted here.


�  Staff’s observations are inconsistent with Dallas Creek’s purported use of the accrual basis of accounting.


� Often will-serve letters are issued for taps that the Company never comes to serve (i.e., a development project may be abandoned or the letter may be obtained solely to aid marketability).  Therefore, a one-year term is generally included in the letter.


� Includes Property & Liability Insurance at $8,207.


� Includes Property &Liability Insurance at $6,874.


� This mathematically equates to 10 percent of costs as originally proposed by Dallas Creek in its application.


� Admittedly over simplified, based upon 10 percent profit by contract, 13 percent profit must be built into rates.


� Mr. Willey states that he works half time for each Dallas Creek and Mesa Civil Constructors; however, he acknowledges that he does not have a record of the time spent working for each.  He also acknowledged responsibility for management of the office building leased by Dallas Creek that is owned by his wife and that he spent time in connection with the marketing of the Pines Development Group and the Fairway Pines Management Company, Inc.
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