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I. STATEMENT

1. This docket concerns the complaint by McLeodUSA Telecommunications Services, Inc. (McLeodUSA) against Qwest Corporation (Qwest) filed on March 15, 2006.  

2. On July 18, 2006, McLeodUSA filed its Motion to Compel Responses to McLeodUSA’s Second Set of Data Requests to Qwest.  By this motion, McLeodUSA seeks an order of the Commission compelling Qwest to provide complete responses to requests 02-14, 02-15, 02-19, and 02-23 of its Second Set of Data Requests to Qwest.

3. On July 24, 2006, Qwest Corporation’s Response to McLeodUSA’s Motion to Compel Responses to McLeod’s Second Set of Data Requests was filed.  Qwest restates objections to the requested discovery and requests that no further responses be compelled.

4. The Commission’s procedural rules allow any party to initiate discovery upon any other party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Relevant information need not be admissible at hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  See, Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 and Rule 26(b)(1) of the Colorado Rules of Civil Procedure (C.R.C.P.).

5. The Colorado Supreme Court has interpreted these discovery rules to permit very broad discovery and specifically stated, “When resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court for the City and County of Denver, 718 P.2d 1044, 1046 (Colo. 1986).

A. Request No. 02-14(f)

6. In Request No. 02-14(f), McLeodUSA requests:

The most recent “List 1 Drain” required by Qwest’s equipment served by the power plant also serving collocators.  The List 1 Drain identified should correspond with the power plant capacity engineered consistent with Mr. Hubbard’s testimony necessary to power Qwest’s equipment.

7. Qwest objected to the request and explained that the information requested is not available in its records and that obtaining such information would require Qwest to conduct an inventory of each piece of equipment in each central office to gather the information. Based upon subsequent research, Qwest states that the manufacturers' List 1 drain is no longer available from any source because of the age of some of the equipment.  Further, Qwest states that the List 1 drain information is not retained after it has been used in the power planning process.

8. Qwest has provided information in response to the request and has offered to provide additional specified information.  Qwest provided the busy hour (List 1) drain for the entire central office, including collocators.  While McLeodUSA criticizes the responsiveness of this information, Qwest has explained that aggregate data is the only data available to Qwest - - Qwest is unable to further disaggregate the data.

9. Based upon fulfilling the offered production, Qwest has provided a satisfactory response to the information sought and it would be unduly burdensome to require a further response.

B. Request No. 02-14(h)

10. In Request No. 02-14(h), McLeodUSA requests:

For each additional collocating entity in that CO, provide separately the total power capacity ordered by each such collocator (both originally and any augmentation).

11. McLeodUSA asserts that it has not requested the identity of each collocators’ ordered amounts of power capacity for each collocating competitive local exchange carrier (CLEC) in central offices in which McLeodUSA is collocated. Rather, it merely requests each individual collocator’s ordered amount of power.

12. To the extent that McLeodUSA argues that Qwest is attempting to shift the burden to establish entitlement to the response, it is asserted that only Qwest has the burden to seek a protective order regarding confidential information that would otherwise be disclosed.  Because Qwest failed to file a motion for protective order, McLeodUSA asserts that Qwest waived the objection based upon confidentiality.

13. Qwest responded to this data request by providing the aggregate amount of total power orders in the central office attributable to other CLECs.  Qwest did not disaggregate this amount due to confidentiality concerns about improperly disclosing competitive information to McLeod.  If Qwest responds with disaggregated data, Qwest believes that this information along with other information available to McLeodUSA would potentially disclose commercially sensitive competitive information.  Further, Qwest asserts that McLeodUSA does not need disaggregated data on power orders for all collocators because the aggregate amount has already been provided to McLeodUSA.  

14. Qwest is asserting an objection based upon the confidentiality of CLEC commercially sensitive information in its hands.  While it is true that Qwest could have sought a protective order, it is equally true that a protective order could be imposed in response to a motion to compel discovery.  See Rule 37(a)(4) C.R.C.P.  

15. McLeodUSA sites Scott v. Matlack, 39 P.3d 1160, 1172-1173 (Colo. 2002) for the proposition that “If a party believes a response to a discovery request is entitled to a protective order, this objection must be made early in a proceeding and be particularized so that an informed decision may be made and the case may proceed…. Far from requiring the proponent of a request to take any action, the failure to file for a protective order constitutes a waiver of the disclosing party's objection.”  McLeodUSA motion at 7.

16. The ALJ finds no factual or procedural similarity between Scott and the case at bar.  In Qwest’s original response to the discovery propounded, it stated:  “Qwest objects to this portion of the data request in that the information sought is the confidential customer proprietary network information of its collocation customers.”

17. McLeodUSA has not shown Qwest’s objections to be willful or in bad faith.  In this instance, the ALJ finds no ill purpose in the procedural posture of the confidentiality concern.

18. Imposing a waiver over Qwest’s clear objection raised within three weeks of the request is particularly not appropriate because the scope of CLEC information that Qwest believes to be confidential is of primary concern to the affected CLECs, rather than Qwest.

19. Qwest has provided a satisfactory response to the information sought and McLeod’s motion to compel a response to data request 2-14(h) will be denied.

C. Request No. 02-15(5)

20. In Request No. 02-15(5), McLeodUSA requests:

the amperages of each of the power distribution cables that was serving load for telecommunications equipment in that CO at the time of the event (in Amps) [if this information is not available, please provide the sum total of DC power cable capacity (in Amps) of the entire office at that time]

21. McLeodUSA states that the request was intended to elicit information demonstrating that Qwest powers its equipment using cables that can safely handle List 2 Drain conditions.

22. In its response, Qwest agrees (and thereby admits) that Qwest powers its equipment using cables that can safely handle List 2 drain conditions.

23. McLeodUSA goes on to argue that perhaps Qwest should have other information available; however, this argument does not go to discovery matters.

24. Qwest has provided a satisfactory response to the information sought and it would be unduly burdensome to require a further response.

D. Request No. 02-19

25. In Request No. 02-19, McLeodUSA requests:

For each CO in Colorado please list the following: (1) CLLI Code, (2) number and amperage capacity of power distribution cables in each CO serving Qwest's telecommunications equipment, (3) Qwest's measured busy hour draw (in Amps) for each of the COs.

26. McLeodUSA argues that Qwest has provided testimony elsewhere as to how power plants are sized and then assumes that responsive data must be available.

27. Qwest responds that responses have been provided to subsections (1) and (3), leaving only subsection (2) in possible dispute.  As to the second subsection, Qwest describes the significant efforts that would be required to respond to the request.  Qwest then states that this information is not available with any reasonable degree of effort, nor is it information that Qwest retains, nor is it information that Qwest has a business need to retain.

28. McLeodUSA again argues that perhaps Qwest should have other information available; however, this argument does not go to discovery matters.

29. Qwest has provided a satisfactory response to the information sought and it would be unduly burdensome to require a further response.

E. Request No. 02-23

30. In Request No. 02-23, McLeodUSA requests:

a. Has Qwest experienced a reduction in the number of operating collocators in the State of Colorado? If the answer to (a) is in the affirmative, provide the number of physical, caged collocations that have been decommissioned and the date on which these collocations were originally installed and subsequently decommissioned.

b. The size (in mps) ~f the power distribution cables that served the collocations in subpart a prior to decommissioning.

c. The total busy hour drain measurement taken prior to and after each decommissioning, and the dates of these measurements.

d. Each instance in which Qwest reduced the amount of DC power capacity for serving the COs wherein collocations were decommissioned. A complete response to this subpart d will include the date on which Qwest reduced the DC power plant capacity and the type and amount of DC power plant equipment.

31. McLeodUSA states the “contested subsections” of this request sought the ordered amounts of DC power for decommissioned collocations as well as the List 1 Drain information for these collocations.  McLeodUSA argues the underlying data that Qwest considered in executing on the engineering and business principles espoused in testimony and responses is clearly relevant to the case.

32. Qwest objects to the request by arguing that activities regarding decommissioned collocations are not relevant to the claims in the Complaint.  Qwest explicitly states that Qwest does not have a total busy hour drain measurement taken before and after each decommissioning. 

33. Qwest also objected to the contested subdivision because it would be unduly burdensome to produce responsive information; however, as of the filing of its response to McLeodUSA’s motion, Qwest had not quantified the effort necessary to provide a response, if the information is reasonably available.

34. Qwest is continuing to research the extent to which it would be burdensome to provide a response to 2-23(b); however, that request appears to be outside of the contested subsections described by McLeodUSA and outside the scope of the Complaint.  Accordingly, it is not reasonably calculated to lead to the discovery of admissible evidence to the claims of the Complaint.  No further response to subsection (b) will be compelled.  

II. ORDER
A. It Is Ordered That:

1. McLeodUSA Telecommunications Services, Inc.’s (McLeodUSA) Motion to Compel Responses to McLeodUSA’s Second Set of Data Requests to Qwest is denied.  

This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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