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I. statement  
1. On February 28, 2006, Public Service Company of Colorado (Public Service or Company) filed Advice Letter No. 665-Gas.  By Commission Decision No. C06-0301, the Commission suspended the effective date of the tariffs filed with Advice Letter No. 665-Gas, established May 1, 2006 as the deadline for the filing of motions to intervene, and referred the matter to an Administrative Law Judge (ALJ) for the Commission.

2. Interventions were filed by Atmos Energy Corporation; Seminole Energy Services, LLC (Seminole); Climax Molybdenum Company (Climax); the Colorado Office of Consumer Counsel (OCC); and Staff of the Colorado Public Utilities Commission (Staff).

3. On July 13, 2006, the Motion of Public Service Company of Colorado for Extraordinary Protection (July 13 Motion) was filed.  By the July 13 Motion, Public Service requests that the Commission enter a protective order affording extraordinary protection for customer-specific and commercially sensitive information contained in the Weekly Gas Transportation Imbalance review spreadsheets and Monthly Shipper Imbalance Statements that Public Service provided in response to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17.  Such extraordinary protections would restrict distribution of the subject information to the Commission, Staff, the OCC, and the respective attorneys general representing the Commission, Staff, and the OCC.

4. With its motion, Public Service provided an illustrative one-page public sample of an attachment to its response to CPUC 1-11 that omits the identification of Shippers, Nominating Agents, and Receiving Parties.  Public Service provides this sample as a redacted version of its response to CPUC 1-11 that could be provided to parties other than Staff and the OCC.

5. In support of the July 13 Motion, Public Service asserts that the customer-specific and commercially sensitive information contained in the Weekly Gas Transportation Imbalance Review spreadsheets and individual Monthly Shipper Imbalance Statements contain highly confidential and proprietary shipper and customer-specific data.

6. Public Service specifically identifies load and imbalance data concerning customers, market share, and potential supply capabilities to be customer-specific and commercially sensitive information necessitating extraordinary protections.

7. Public Service first notes the Commission’s protection for such commercially sensitive information in Rule 4208(b) of the Commission's Rules Regulating Gas Utilities and Pipeline Operators, 4 Code of Colorado Regulations CCR 723-4.  This rule prohibits gas transportation utilities from disseminating customer-specific and commercially sensitive information to its marketing or brokering affiliates.

8. Public Service also asserts that shippers or nominating agents consider information concerning their contracts, or contracts for which they are the agent, to be competitively sensitive.  Public Service joins in that concern.

9. Public Service requests that access be limited to the Commission, Staff, the OCC, and the respective attorneys general representing the Commission and these parties. The Company also requests that no person that is allowed access to the commercially-sensitive information disclose the information contained in these documents in any exhibit or other filing with the Commission, confidentially designated or otherwise, in a manner that in any way identifies customers or contains customer-identifying information. Public Service further requests that Staff not be permitted to use the Highly Confidential documents obtained in this docket in any other proceeding, in order to assure that the applicable protective provisions are applied.

10. Public Service argues that extraordinary protections are necessary in light of the gravity of the problem created by an inadvertent disclosure.  The public benefit of protecting this information from disclosure greatly outweighs any benefit from providing broader access to this information to other parties.  In order to protect such highly confidential information, Public Service requests that access be limited to the Staff and to the OCC.

11. Addressing the limitations upon Staff’s ability to use the Highly Confidential Information in subsequent proceedings, Public Service illustratively cites where a Staff witness included Weekly Shipper Imbalance Statements as part of a confidential exhibit to testimony in another docket.  While it is not clear whether the concern is that such use violated protections in place or indicates Staff’s failure to appropriately protect the confidential information, Public Service asserts the exhibit was inappropriately disseminated to other gas transportation customers.  

12. Finally, Public Service suggests that a party claiming a need to access this Highly Confidential Information be required to explain why access to this detailed cost information is necessary whereby an alternative means to fulfill the objective could possibly be pursued in a manner that requires less than full access to this Highly Confidential information.

13. On July 19, 2006, Staff's Response to Public Service's Motion for Extraordinary Protection was filed.  Staff does not oppose Public Service’s request to limit persons authorized to access Highly Confidential Information.  Rather, Staff opposes only those additional protections proposed that would serve to limit Staff’s use of the Highly Confidential Information provided.

14. First, Staff argues that it is unnecessary to restrict the use of Highly Confidential Information in testimony so long as the testimony is filed and protected in accordance with the remaining extraordinary protections sought by Public Service.

15. Secondly, Staff opposes Public Service’s proposal to prohibit the use of the Highly Confidential Information in any proceeding other than Docket No. 06S-168G.  Staff addresses and clarifies the circumstances surrounding Public Service’s assertion that Staff inappropriately disseminated Weekly Shipper Imbalance Statements to other gas transportation customers as part of a confidential exhibit to testimony in a docket apart from where the confidential information was obtained.  

16. Staff obtained the disputed content as confidential information in a docket.  In a subsequent proceeding, Staff utilized that confidential information in the same manner in which it was received in the prior docket.  Staff notes that Public Service never sought a highly confidential designation of the disputed information in the docket through which it obtained the information.

17. Should the Commission allow Staff access to the Highly Confidential Information, and to use such information in future proceedings, Staff assures the Commission that the designated information will certainly be treated as highly confidential on a going-forward basis in future proceedings.

18. On July 27, 2006, the Response of Climax to Motion of Public Service Company of Colorado for Extraordinary Protection was filed.  Climax does not oppose the relief sought by Public Service as to the entirety of the discovery request.  Rather, it asserts that Climax and its counsel should be provided access to that information included in response to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 that identifies Climax and its associated data.  Climax asserts that it needs access to the information about itself to properly represent its interests in this case.

19. Climax also asserts that it needs access to the documents produced in response to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17, redacted to exclude customer identification data.  It appears to Climax that information in these discovery responses provides the factual premise upon which Mr. Kwan (Staff Engineer) proposes to eliminate the 25 percent cashout threshold.
  To fully evaluate Staff’s position, which Climax intends to dispute, access to the foundational information is necessary.

20. Climax asserts that it can pursue its interests in the case by having access to Public Service’s response to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 as well as Mr. Kwan’s Exhibit BK-4, redacted to exclude the highly confidential information.

21. On August 3, 2006, the Response of Seminole to Motion of Public Service Company of Colorado for Extraordinary Protection was filed.  

22. Seminole also addresses Mr. Kwan’s Highly Confidential Exhibit No. BK-4 that is based upon documents produced in response to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17.
  In order to respond to Mr. Kwan’s proposals, Seminole asserts that it is imperative to access Public Service’s response to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 as well as Mr. Kwan’s Exhibit BK-4, redacted to exclude the highly confidential information (i.e., the Shipper, Nominating Agent, or Receiving Party).

23. Seminole asserts that to the extent that Public Service’s responses to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 contain information pertaining to any Seminole transportation contract or to any third-party contract for which Seminole provides nomination services or aggregate balancing, Seminole and its counsel need to access that information to confirm its accuracy and to prepare for the hearing in the case.  Seminole asserts there is no basis for denying a party access to information pertaining to such party.

24. No other party filed a response to the motion.

25. The Commission’s Rules of Practice and Procedure define the procedure by which a party may request extraordinary protection for information claimed to be confidential beyond those procedures otherwise provided for confidential information in the Commission rules.  See 4 CCR 723-1100(a)(III).  

26. In adopting the current rule, the Commission contemplated that appropriate extraordinary protections may be imposed based upon the facts and circumstances present in each case.  See Decision No. C05-1093 in Docket No. 03R-528ALL (though not the final decision in this rulemaking docket, subsequent decisions did not affect Rule 1100). 

27. Public Service filed a motion seeking extraordinary protection for responses to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17.  Public Service clearly identifies the information provided in response to the request as the matter for which extraordinary protection is sought.  Public Service articulates competitive harm that release of such information might occasion.  Based thereupon, Public Service seeks extraordinary protections to restrict access and disclosure to the customer-specific and commercially sensitive information contained in the Weekly Gas Transportation Imbalance review spreadsheets and Monthly Shipper Imbalance Statements to avoid the potential harm.  Finally, Public Service advised all other parties of the request and the subject matter of the material at issue through service of its motion on all Parties.

28. Public Service has met its burden to demonstrate that the subject of the motion is highly confidential and that disclosure of such material might be damaging to Public Service, Shippers, Nominating Agents, and/or Receiving Parties.  The ALJ concludes that extraordinary protection is necessary given that Public Service's description of the information at issue is extremely commercially sensitive and highly confidential and that no party opposes imposition of extraordinary protections.  Public Service has identified the severe potential harm that could result from improper or inadvertent dissemination of the information for which protection is sought.  The ALJ finds that Public Service has met its burden to show good cause for the request and that extraordinary protections should be imposed to protect the response to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 as Highly Confidential Information.  

29. Turning to who should be allowed access to this Highly Confidential Information, both Climax and Seminole request access to portions of the Highly Confidential Information.  Concerns regarding potential harm to the competitive marketplace led to Public Service’s request for extraordinary protections of competitively sensitive information.  However, that concern simply does not apply to the specific intervenor that is the subject of the records contained within the entirety of the Highly Confidential Information.  

30. The ALJ finds that both Climax and Seminole have provided a sufficient basis upon which to grant access to those portions of Public Service’s response to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 excluding all Highly Confidential Information except the Highly Confidential identity of each respective Intervenor and its associated data.

31. Public Service shall provide Climax redacted versions of Public Service’s responses to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 excluding all Highly Confidential Information except the identity of Climax and its associated data.  Public Service shall provide Seminole redacted versions of Public Service’s responses to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 excluding all Highly Confidential Information except the identity of Seminole and its associated data.  Upon request of any other Intervenor, Public Service shall provide redacted versions of Public Service’s responses to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 excluding all Highly Confidential Information except the identity of the requesting Intervenor and its associated data.

32. Mr. Kwan’s Highly Confidential Exhibit No. BK-4 presumably was not served upon parties outside of the scope of relief requested by Public Service.  Because the scope of Highly Confidential Information relied upon by Mr. Kwan to prepare his Highly Confidential Exhibit No. BK-4 has changed, Staff will be ordered to file a redacted public version of Highly Confidential Exhibit No. BK-4 excluding all Highly Confidential Information.  Staff shall provide Climax a redacted version of Highly Confidential Exhibit No. BK-4 excluding all Highly Confidential Information except the Highly Confidential identity of Climax and its associated data.  Staff shall provide Seminole a redacted version of Highly Confidential Exhibit No. BK-4 excluding all Highly Confidential Information except the Highly Confidential identity of Seminole and its associated data.  Upon request of any other Intervenor, Staff shall also provide a redacted version of Mr. Kwan’s Highly Confidential Exhibit No. BK-4 excluding all Highly Confidential Information except the Highly Confidential identity of the requesting Intervenor and its associated data.

33. Public service seeks extraordinary protections prohibiting inclusion of the Highly Confidential Information in any exhibit or other filing with the Commission, confidentially designated or otherwise, in a manner that in any way identifies customers or contains customer-identifying information. While the request is reasonable as to exhibits or filings available to the public or only in accordance with Rule 1100 of the Rules of Practice and Procedure, 4 CCR 723-1, excluding extraordinary precautions, the ALJ does not find adequate cause has been shown to restrict the use of information in a Highly Confidential filing in accordance with this decision.  To find otherwise may inappropriately restrict the evidence at hearing and would effectively strike Mr. Kwan’s Highly Confidential Exhibit No. BK-4.

34. Public Service further requests that Staff not be permitted to use the Highly Confidential documents obtained in this docket in any other proceeding, in order to assure that the applicable protective provisions are applied.  Public Service effectively seeks a waiver of that portion of Rule 1100(f) allowing Staff to use confidential information only in a proceeding other than the one in which the confidential information was obtained.

35. Staff reasonably utilized confidential information in the subsequent docket subject to the same protections under which it previously received the information.  Whatever misunderstanding may have occurred in the past, Public Service’s illustrative example does not support its argument that the limitation must be imposed in order to ensure compliance with this Order.

36. The ALJ finds that Public Service failed to demonstrate good cause for waiving any portion of Rule 1100(f).  Accordingly, Staff may use the Highly Confidential Information in subsequent proceedings so long as such use is in accordance with this decision, or such other further Commission relief.

II. CONCLUSIONS

37. The ALJ grants the requested extraordinary protection and finds that access to the entirety of the information in question shall only be afforded to Commission, Staff, and the OCC at this time.  Should any other party in this docket request access to the information in question and demonstrate adequate need to access the information, further relief may be ordered at such time.

38. The information described in the July 13 Motion, when the information is filed in or with testimony and when the information is produced in response to discovery, will be afforded extraordinary protection.  The information will be made available only to Commissioners, the ALJ, Commission Advisory Staff, Commission Litigation Staff, the OCC, and legal counsel for these groups.  The protections afforded by Rule 1100, 4 CCR 723-1 shall apply to the same information to the extent not inconsistent with this Order.

39. Both Climax and Seminole shall be allowed access to portions of Public Service’s response to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 and Mr. Kwan’s Highly Confidential Exhibit No. BK-4 after the exclusion of all Highly Confidential Information except the Highly Confidential identity of each respective Intervenor and its associated data

III. ORDER
A. It Is Ordered That:  
1. The Motion for Extraordinary Protection filed on July 13, 2006 by Public Service Company of Colorado (Public Service) is granted in part.

2. The information identified in the Motion for Extraordinary Protection filed July 13, 2006 and claimed to be highly confidential, whether the information is filed in or with testimony in this docket or the information is produced in response to discovery in this docket, shall only be made available to Commissioners, the Administrative Law Judge, Commission Advisory Staff, Commission Litigation Staff, the Colorado Office of Consumer Counsel, and legal counsel for each of these groups and shall otherwise be protected in accordance with Rule 1100, 4 Code of Colorado Regulations (CCR) 723-1 to the extent not otherwise inconsistent with this Order.  

3. Within seven days of the effective date of this Order:

a.
Public Service shall provide Climax redacted versions of Public Service’s responses to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 excluding all Highly Confidential Information except the Highly Confidential identity of Climax and its associated data.  

b.
Public Service shall provide Seminole redacted versions of Public Service’s responses to Staff’s Discovery Request Nos. CPUC 1-11 and CPUC 1-17 excluding all Highly Confidential Information except the Highly Confidential identity of Seminole and its associated data.  

c.
Staff shall file a redacted public version of Highly Confidential Exhibit No. BK-4 excluding all Highly Confidential Information.  

d.
Staff shall provide Climax a redacted version of Highly Confidential Exhibit No. BK-4 excluding all Highly Confidential Information except the Highly Confidential identity of Climax and its associated data.  

e,
Staff shall provide Seminole redacted versions of Highly Confidential Exhibit No. BK-4 excluding all Highly Confidential Information except the Highly Confidential identity of Seminole and its associated data.

4. Upon request of any other Intervenor, Public Service shall provide redacted versions of Public Service’s responses to Commission Staff’s (Staff) Discovery Request Nos. CPUC 1-11 and CPUC 1-17 excluding all Highly Confidential Information except the Highly Confidential identity of the requesting Intervenor and its associated data.

5. Upon request of any other Intervenor, Staff shall also provide a redacted version of Mr. Kwan’s (Staff Engineer) Highly Confidential Exhibit No. BK-4 excluding all Highly Confidential Information except the Highly Confidential identity of the requesting Intervenor and its associated data.

6. Persons authorized access to information claimed to be highly confidential shall only do so in accordance with Rule 1100, 4 CCR 723-1, as further restricted by this Order.  

7. Public Service’s request for waiver of any part of Rule 1100 of the Rules of Practice and Procedure is denied.

This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� Climax states that it was not served Highly Confidential Exhibit No. BK-4.


� Like Climax, Seminole states that it was not served Highly Confidential Exhibit No. BK-4.
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