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I. STATEMENT AND FINDINGS

1. On April 14, 2006, Public Service Company of Colorado (Public Service or Company) filed Advice Letter No. 1454–Electric and Advice Letter 671-Gas.

2. On June 8, 2006, the Motion of Public Service Company of Colorado for Extraordinary Protection (June 8 Motion) was filed.  By the June 8 Motion, Public Service requests that the Commission enter a protective order affording extraordinary protection to the ProSym model runs that Public Service is providing in response to Staff's Discovery Request 10-1.  Such extraordinary protections would restrict distribution of the subject information to the Commission, Staff of the Colorado Public Utilities Commission (Staff), the Office of Consumer Counsel (OCC), and the respective attorneys general representing the Commission and these parties.

3. As grounds for the June 8 Motion, Public Service argues that the ProSym model runs in question include the Company's predicted hourly production costs for 2006, including hourly detail on fuel prices, plant information (heat rates, forced outage rates, maintenance schedules, etc.), and purchased power costs.  Public Service asserts this information is Highly Confidential commercially sensitive information that the Company uses to set price guides for our short-term electricity traders to buy and sell electric energy.  If any participant in the competitive wholesale marketplace discovers this extremely sensitive information, the Company would be at an extreme disadvantage in buying down our cost of energy or in making profitable off-system sales. 

4. In order to protect such Highly Confidential Information, Public Service requests that access be limited to the Staff and to the OCC.

5. Public Service also states that the ProSym model runs were used by Public Service witness David G. Horneck to predict a relative comparison of the total system cost and $/mwh system cost for 2006 on the Public Service system with and without the WindSource generation.  Thus, Public Service argues that this total cost differential is the only information used by Public Service Company for setting the WindSource rates in this case. Public Service offers that Staff and the OCC can verify that Mr. Horneck reported the predicted total system cost differential from their review of the ProSym Model runs. 

6. Public Service speculates that the disputed WindSource issues at hearing will focus upon policy disputes based upon the stated cost differential determined by Mr. Horneck.  Public Service asserts there is no need for any other party to access this Highly Confidential Information.  Because of the significant harm that could come from this if this information fell into the wrong hands, Public Service argues that the benefit of protecting this information from disclosure greatly outweighs any benefit from providing broader access to this information to other parties. 

7. Finally, Public Service requests that a party claiming a need to access this Highly Confidential Information be required to explain why access to this detailed cost information is necessary so that alternative means to fulfill the objective may be explored that would not require less than full access to this Highly Confidential Information.

8. On June 22, 2006, the Response of Western Resource Advocates (WRA) to Public Service Company of Colorado's Motion for Extraordinary Protection of ProSym Model Runs was filed.  WRA asserts that the June 8 Motion must be denied based upon a failure to demonstrate good cause.

9. WRA argues that Public Service’s concerns are speculative and that WRA is not a participant in the competitive wholesale marketplace that gives rise to those concerns.  WRA asserts that restricting disclosure to those executing nondisclosure agreements would provide adequate protections against Public Service’s concerns.  No one with a potential to gain competitive advantage would be eligible to execute the nondisclosure agreement.

10. WRA asserts that access to the modeling runs are critical to fully analyze Public Service's proposed price increase for WindSource proposed in Exhibit RND-9.  WRA notes that the first input to the calculation is directly derived from the modeling runs that Public Service seeks to protect.  Without access to all assumptions, inputs, and modeling outputs, WRA asserts it is impossible to evaluate Public Service’s rate proposal.  WRA argues that Public Service is effectively seeking to establish a critical cost component as a given without the opportunity to evaluate its validity and derivation. 


11. WRA refutes Public Service’s assertion that detailed predicted hourly cost information is not likely to be needed by any party.  WRA asserts that it has relied upon cost information to critique Public Service pricing in the past and that it may wish to present a similar critique in this case.  WRA particularly notes that the cost information derived from the modeling contributes to the rate increase sought that is in excess of 13 percent.

12. WRA argues that Public Service’s speculative concerns about inadvertent disclosure do not outweigh the needs of parties to have the data necessary to reasonably address the WindSource price increase proposal, subject to appropriate screening and confidentiality safeguard.  WRA asserts that its interests in this docket would be severely and immediately impaired by the granting of Public Service's motion. 

13. Finally, WRA argues that Public Service could avoid the need for disclosure  allowing evaluation by withdrawing its request for a WindSource price change.

14. On June 12, 2006, Ratepayers United of Colorado, LLC’s (Ratepayers) Response to Motion by Public Service Company of Colorado for Extraordinary Protection Filed June 8, 2006.  Ratepayers oppose, in part, the relief sought in the June 8 Motion.  Ratepayers requests that its legal team (counsel and experts) be included in those parties that have access to the information at issue because such information is critical to Ratepayers’ meaningful participation in this docket.

15. Ratepayers admits the need to guard against the public dissemination of confidential material regarding its ProSym models.  However, it argues that access to the ProSym model runs is essential to the proper resolution of the consumer rate increases at issue in this docket.  The need for accessing information, subject to appropriate safeguards, adequately addresses Public Service’s concerns while allowing Ratepayers to represent the interests of its constituents.  Ratepayers asserts its participation in the docket would be unreasonably prejudiced without being able to review the subject modeling runs.

16. Ratepayers states that it neither represents nor is affiliated in any way with individuals or groups that are participants in the wholesale electric energy market.  Second, information would be disclosed to Ratepayers subject to a non-disclosure agreement as to any material deemed “highly confidential.”  Third, Highly Confidential Information disclosed to Ratepayers would not be disseminated beyond those authorized to access such information, but rather would be relied upon solely by counsel and experts for Ratepayers in the limited scope of representing the interests of its members.  Finally, any disclosure would remain subject to the Commission’s rules providing protections for confidential information.

17. The Commission initially considered Public Service’s motion at the Commissioners’ Weekly Meeting, but ultimately concluded that there was insufficient information presented to decide whether or not to grant the motion for extraordinary protection.  See Decision No. C06-0852.

18. By Decision No. C06-0852, the Commission ordered Public Service to file two versions of the ProSym model run in question: one version showing all of the information produced by the model run and the other version excluding any of the information claimed to be highly confidential.  Thereafter, the motion was referred to the undersigned for resolution. 

19. In response to Decision No. C06-0852, Public Service filed its Notice of Providing ProSym Model Runs and Notice of Conditional Request for Hearing on Motion for Extraordinary Protection on July 31, 2006.  One copy of the ProSym model run in question was provided showing all of the information produced by the model run.  However, as to the version excluding Highly Confidential Information, Public Service states that it is unable to provide a “public version” version of the information that is in any way meaningful, due to the interrelationship of the various electronic files.  Finally, Public Service offers to make a witness available for hearing on the Company’s motion to clarify any confusion regarding the information submitted and explain the need for extraordinary protections.

20. The Commission’s Rules of Practice and Procedure define the procedure by which a party may request extraordinary protection for information claimed to be confidential beyond those procedures otherwise provided for confidential information in the Commission rules.  See 4 Code of Colorado Regulations-723-1100(a)(III).  

21. In adopting the current rule, the Commission contemplated that appropriate extraordinary protections may be imposed based upon the facts and circumstances present in each case.  See Decision No. C05-1093 in Docket No. 03R-528ALL (though not the final decision, subsequent decisions did not affect Rule 1100).  In the event relief is granted, Commission practice has been to distinguished the subject matter with a Highly Confidential designation.  

22. Public Service filed a motion seeking extraordinary protection for responses to the response to Staff’s Discovery Request 10-1.  Public Service clearly identifies the ProSym model runs provided in response to Staff’s discovery as the matter for which extraordinary protection is sought.  Public Service articulates the severe harm that release of such information might occasion.  Based thereupon, Public Service seeks extraordinary protections to restrict access and disclosure to the modeling information to avoid the potential harm.  Finally, Public Service advised all other parties of the request and the subject matter of the material at issue through service of the June 8 Motion on all Parties.

23. Public Service contends that the following specific information within the response to Staff’s Discovery Request 10-1 is highly confidential: including hourly detail on fuel prices, plant information (heat rates, forced outage rates, maintenance schedules, etc.), and purchased power costs.

24. The Company indicates that price guides for short-term electricity traders to buy and sell electric energy are derived from this information.  If this information were available to any participant in the competitive wholesale marketplace, the Company could be put at an extreme disadvantage in buying down our cost of energy or in making profitable off-system sales.

25. The Company actively participates in the wholesale market attempting to purchase energy at less than the Company's predicted cost of producing that energy.  Correspondingly, counterparties in that market (other utilities, independent power producers, brokers, and energy traders) try to obtain the highest price that they can obtain for their energy sold to the Company.  Staff’s Discovery Request 10-1 contains strategic information as to how the Company operations that could provide counterparties a significant bargaining advantage vis-a-vis Public Service in short-term transactions.  This could needlessly increase Public Service’s energy costs by adding significant costs to retail customers and by jeopardizing ratepayer benefits from energy purchase savings and short-term sales margins.

26. The Administrative Law Judge (ALJ) finds that Public Service has met its burden to demonstrate that subject information is highly confidential and that disclosure of such material might be damaging to Public Service.  The ALJ concludes that extraordinary protection is necessary given that Public Service's description of the information at issue is extremely sensitive and highly confidential.  Public Service has identified the severe potential harm that could result from improper or inadvertent dissemination of the information for which protection is sought.  Further, it appears questionable whether an adequate remedy exists if such information were released against Public Service’s interest.  The ALJ finds that Public Service has met its burden to show good cause for the request and that extraordinary protections should be imposed to protect the response to Staff’s Discovery Request 10-1 as Highly Confidential Information.  

27. Turning to appropriate protections for this Highly Confidential Information, both WRA and Ratepayers request access to the information.  After reviewing the information provided by Public Service in response to the Commission’s decision, the ALJ finds that a hearing to consider appropriate extraordinary protections would be beneficial to making a well-informed decision.

28. Accordingly, a hearing will be scheduled to consider the appropriate scope of extraordinary protections.  The remainder of relief requested in the pending motion and responses will be addressed by separate order. 

29. At the hearing, WRA and Ratepayers shall identify, by name, those individuals for whom access to the Highly Confidential Information is sought.  A curriculum vitae should be provided for each expert witness identified.
II. ORDER

A. It is Ordered That:

1. The Administrative Law Judge finds that Public Service Company of Colorado’s (Public Service) response to Staff’s Discovery Request 10-1 will be afforded extraordinary protections pursuant to Rule 1100(a)(III) as Highly Confidential Information.

A hearing will be conducted to determine the appropriate extraordinary protections applicable to Public Service’s response to Staff of the Colorado Public Utilities Commission’s Discovery Request 10-1 at the following time and date:  

DATE: 
August 8, 2006  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room  


1580 Logan Street, OL-2  


Denver, Colorado  

2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
_________________________________

Administrative Law Judge
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