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I. statement  

1. On March 24, 2006, the Park Creek Metropolitan District (Park Creek) and the City and County of Denver (Denver) (collectively, Applicants) filed a Verified Application seeking authorization to construct a new at-grade highway-railroad crossing in Denver, including appropriate warning devices (Application).  The filing commenced this proceeding.  On March 31, 2006, Applicants filed an Amended Joint Application.
  

2. The Commission gave public notice of the Application, established an intervention period, and established a procedural schedule.  Union Pacific Railroad Company (UPRR) timely intervened of right and opposed the Application.  Applicants and UPRR (collectively, Parties) are the only parties in this proceeding.  

3. By Decision No. C06-0502, the Commission deemed the Application complete; set this matter for hearing on July 11 and 12, 2006;
 and ordered answer testimony and exhibits to be filed.  By Decision No. R06-0583-I, the Administrative Law Judge (ALJ) affirmed the procedural schedule and hearing dates and ordered additional service and procedural requirements.  

4. Applicants and UPRR filed testimony and exhibits.  

5. On July 10, 2006, Applicants and UPRR filed Joint Motion to Approve Stipulation and Settlement Agreement (Motion).  The Stipulation and Settlement Agreement (Stipulation) accompanied the Motion.  

6. Following review of the Stipulation, the ALJ issued Decision No. R06-0856-I in which she ordered the Parties either to provide written and verified responses to the questions posed in that order or to request a hearing, the purpose of which would be to respond orally to the questions posed.  

7. On August 1, 2006, Park Creek filed a Status Report Regarding Hearing in Response to Decision No. R06-0856-I (Status Report).  In that filing, Park Creek states that it "believes that a hearing may be advisable in order to address both the specific questions posed in the [Order] and to also address related but ancillary issues, such as the timing of design and construction of the crossing and a temporary crossing for construction vehicles in advance of completing the public at-grade crossing."  Status Report at ¶ 2 (emphasis supplied).  Although willing "to forego a hearing at this time on the specific questions that the [Order] has posed" (id. at ¶ 4), "Park Creek believes that it would be appropriate in the decision on the merits of the Application and the Stipulation and Settlement Agreement [i.e., in the recommended decision] for the ALJ to set a status conference in order to assist and provide direction to the ... Parties on the ancillary issues."  Id. at ¶ 5.  Finally, Park Creek states that UPRR takes "the position that a hearing is not necessary and, in any event, is not available" on dates on which both the ALJ and Park Creek are available for hearing in August, 2006.  Id. at ¶ 3.  

8. The Status Report contains no information about the position taken by Denver on these matters and does not state Denver's availability for hearing.  

9. Based on the Status Report, and to deal with the issue of a hearing before the Parties prepare their written responses to the questions posed in Decision No. R06-0856-I, the ALJ now addresses the Status Report and the issues discussed there.  

10. First, it appears that Park Creek would prefer an opportunity to respond orally to the ALJ's questions.  Taking into consideration the opportunity for follow-up questions which a hearing presents and which written responses do not, the ALJ finds upon reflection that a hearing is preferable to written responses to the questions posed.  

11. Second, it appears that issues, which Park Creek refers to as "ancillary issues,"
 may have arisen which were not addressed in the Stipulation; which Park Creek considers important to this proceeding; and as to which, assuming no satisfactory voluntary resolution by the Parties, Park Creek seeks assistance and direction from the Commission.  In the absence of an evidentiary hearing held before a recommended decision is issued in this case, and assuming no satisfactory voluntary resolution by the Parties, the Commission may be unable to provide any assistance or direction with respect to the "ancillary issues" without rehearing.  Such an outcome would introduce a delay which can be avoided by holding an evidentiary hearing before the ALJ.  This tips the balance in favor of a hearing at which the Parties can address all issues.  

12. As a result, the ALJ will hold a hearing on the questions posed in Decision No. R06-0856-I and on any "ancillary issues" as to which the Parties seek a Commission decision.  At that hearing, each Party will present a witness who will testify in support of the Stipulation (for example, provide testimony as to why the Stipulation is in the public interest) and who can respond to the questions posed in Decision No. R06-0856-I.  

13. Based on the representation that UPRR is not available on the dates in August, 2006 on which both the ALJ and Park Creek are available and given the absence of information concerning the availability of Denver, the ALJ will order Park Creek to file, on or before August 11, 2006, three proposed hearing dates in September, 2006, which dates are acceptable to all Parties.  If possible, the ALJ will select one of those dates for the hearing.  For the Parties' information, the ALJ is not available on the following dates:  September 4, 21, and 22, 2006.  

14. The Commission deemed the Application complete on May 3, 2006.  Applicants filed their testimony and exhibits in support of the Application with the Application.  Pursuant to § 40-6-109.5(1), C.R.S., and absent an Order extending the time for Commission decision, the Commission should issue its decision in this matter on or before August 31, 2006.  As discussed above, however, the Commission is unable to meet that date because it cannot hold a hearing in August, 2006 because not all Parties are available.  As a consequence, and pursuant to § 40-6-109.5(1), C.R.S., the ALJ will order that the time for Commission decision in this matter be extended an additional 90 days (i.e., to and including November 29, 2006).  

II. ORDER  

A. It Is Ordered That:  

1. On or before August 11, 2006, Park Creek Metropolitan District shall file three proposed hearing dates in September, 2006, which dates are acceptable to all Parties.  If possible, the Administrative Law Judge will select one of those dates for the hearing to be held on the Stipulation and Settlement Agreement filed on July 10, 2006; on the questions posed in Decision No. R06-0856-I; and on any ancillary issues as to which a party seeks Commission direction and assistance.  

2. Pursuant to § 40-6-109.5(1), C.R.S., the time for Commission decision in this docket is extended an additional 90 days (i.e., to and including November 29, 2006). 

3. This Order is effective immediately.  
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�  Reference in this Order to the Application is to the Application as amended.  


�  The ALJ subsequently vacated this hearing.  Decision No. R06-0856-I.  


�  From the Status Report the exact nature of the "ancillary issues" is unclear to the ALJ.  It appears from Park Creek's listing of the issues, however, that it may be necessary to receive evidence on those issues if the Commission is to provide assistance and direction to the Parties.  
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