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I. statement
1. On September 1, 2005, Colorado Water Utility, Inc. (Colorado Water or CWU), filed an Application for Certificate of Public Convenience and Necessity to Provide Water Service in Designated Areas Within Elbert County, Colorado (Application).  The filing commenced Docket No. 05A-376W (CPCN Docket).    

2. On October 19, 2005, Colorado Water filed Advice Letter No. 1 with accompanying tariffs (Advice Letter).  The filing commenced Docket No. 05S-491W (Tariff Docket).  

3. The parties in this proceeding are Colorado Water, Staff of the Commission (Staff), Mr. Bruce McQuaid, and Mr. Richard Bare.  

4. By Decision No. R05-1514-I, the Administrative Law Judge (ALJ) consolidated the CPCN Docket and the Tariff Docket for all purposes.  

5. CWU filed direct testimony and exhibits.  Staff and Mr. McQuaid
 each filed answer testimony and exhibits.  

6. On March 24, 2006, CWU filed Amended Advice Letter No. 1 which changed the effective date of the proposed tariffs filed in Docket No. 05S-491W.
  On July 6, 2006, Colorado Water filed its Second Amended Advice Letter No. 1 which changed the effective date of the proposed tariffs filed in Docket No. 05S-491W.
  

7. On June 23, 2006, Colorado Water filed an Unopposed Motion to Approve Stipulation and Agreement in Resolution of Proceedings.  The Stipulation and Agreement in Resolution of Proceedings (Stipulation) accompanied that filing.  

8. Hearing on the Sstipulation was held on July 19, 2006.  The ALJ heard testimony from the Parties in support of the Stipulation and in response to questions posed by the ALJ.
  

9. During the course of that hearing, CWU witness Timothy R. Johnston testified that, as of the date of the hearing, Applicant did not own the facilities necessary to provide the proposed water service.  Mr. Johnston stated that the facilities and the water rights are owned by CWU's affiliate Deer Creek Water Company, LLC; that CWU intends to use, and needs to use, the facilities now owned by Deer Creek Water Company, LLC, to provide water service in the proposed service territory;
 that Deer Creek Water Company, LLC, and CWU have prepared the necessary documents to effectuate a transfer of the facilities to CWU; and that Deer Creek Water Company, LLC, and CWU stand ready to sign the documents and to consummate the transfer upon the Commission's approval of the Application.  

10. During the hearing there was testimony that, as of the date of the hearing, CWU's affiliate Deer Creek Water Company, LLC, owns, and has owned since approximately April, 2005, both the water rights and the facilities used to provide water service to the proposed service territory.
  In addition, there was testimony that, since April, 2005, this affiliate has provided, and provided as of the date of the hearing, water service to the subdivisions which will constitute CWU's service territory if the Stipulation is accepted and the Application is approved.  

11. Based on this information, it appears to the ALJ that Deer Creek Water Company, LLC, is a "public utility," as that term is defined in § 40-1-103(1)(a), C.R.S., by operation of law notwithstanding the fact that this company does not hold a Certificate of Public Convenience and Necessity (CPCN) issued by the Commission.  If Deer Creek Water Company, LLC, is a public utility, then it cannot transfer assets to CWU (or anyone else) without Commission authorization.  Section 40-5-105(1), C.R.S.  

12. Insofar as the ALJ is aware, Deer Creek Water Company, LLC, does not intend to seek Commission authorization to transfer the facilities to Applicant.  

13. This, then, is the apparent situation:  Colorado Water Utility, Inc., cannot provide service in the proposed service territory without the facilities now owned by its affiliate Deer Creek Water Company, LLC.  Deer Creek Water Company, LLC, cannot transfer those assets without Commission authorization, which it does not intend to seek.  

14. CWU must demonstrate its ability to provide water service in its proposed service territory in order to obtain a CPCN.  In addition, as seen in the Stipulation at S&A Attachment A, CWU's proposed rates, which the Parties ask the Commission to find to be just and reasonable, assume that CWU owns and operates the facilities.  Unless Deer Creek Water Company, LLC, transfers the facilities to CWU, these prerequisites are not met; and the relief requested by CWU seemingly cannot be granted.  

15. To assist the ALJ with the issues presented by Deer Creek Water Company, LLC's current ownership of the facilities, the parties are requested to provide the following information and to respond to the following questions:  


a.
Is the ALJ's understanding of the present ownership situation (as set out in ¶ 10, supra) correct?  If it is not correct, specify in what particulars it is incorrect.  


b.
Is the ALJ's understanding of the present situation vis-à-vis the entity now providing water service in the proposed service territory (as set out in ¶ 10, supra) correct?  If it is not correct, specify in what particulars it is incorrect.  


c.
If the ALJ's understanding as stated in ¶ 10, supra, is correct (or essentially correct), then is Deer Creek Water Company, LLC, required to obtain Commission authorization before it can transfer the facilities to Applicant?  


d.
If Deer Creek Water Company, LLC, is required to obtain Commission authorization before it can transfer the facilities to Applicant, then would the grant of the requested CPCN without acknowledging and addressing the current ownership of the facilities be, in essence, turning a blind eye to (if not condoning) the unauthorized transfer of assets to CWU?  


e.
Assume that the Commission wishes to grant the requested CPCN to CWU subject to the following conditions:  (a) Deer Creek Water Company, LLC's obtaining Commission authorization to transfer the facilities to CWU; and (b) the transfer occurring pursuant to that authorization.  



1.
Is the Commission legally able to condition the grant of a CPCN to CWU on the act of a third person (here, Deer Creek Water Company, LLC) over whom Applicant has no control?  Provide citations to any relevant court decisions and Commission decisions on this issue.  



2.
If Deer Creek Water Company, LLC, is required to obtain Commission authorization before it can transfer the facilities to CWU, then could the Commission condition the grant of the requested CPCN as stated in the assumption above?  



3.
If Deer Creek Water Company, LLC, is required to obtain Commission authorization before it can transfer the facilities to Applicant and assuming the Commission can condition the grant of a CPCN to CWU on the act of a third person (here, Deer Creek Water Company, LLC) over whom Applicant has no control, then should the Commission do so in this case?  If so, what language do the Parties suggest to accomplish this result?  


f.
If Deer Creek Water Company, LLC, is required to obtain Commission authorization before it can transfer the facilities to CWU, then what (if any) are the other implications (aside from the issue of conditions) for the grant of the requested CPCN as stated in the Stipulation?  


g.
If Deer Creek Water Company, LLC, is required to obtain Commission authorization before it can transfer the facilities to CWU, then is the Commission legally able to approve the proposed tariffs subject to conditions?  In addressing this question, the Parties are directed to consider, and to comment specifically on, the impact of the statutory suspension period contained in § 40-6-111(1), C.R.S.  Provide citations to any relevant court decisions and Commission decisions on this issue.  


h.
If Deer Creek Water Company, LLC, is required to obtain Commission authorization before it can transfer the facilities to CWU and assuming the Commission can approve tariffs subject to conditions, then is the Commission legally able to approve tariffs subject to the condition that a third party (here, Deer Creek Water Company, LLC) over whom Applicant has no control perform a specified act (i.e., obtain Commission authorization to transfer assets to CWU)?  In addressing this question, the Parties are directed to consider, and to comment specifically on, the impact of the statutory suspension period contained in § 40-6-111(1), C.R.S.  Provide citations to any relevant court decisions and Commission decisions on this issue.  


i.
If Deer Creek Water Company, LLC, is required to obtain Commission authorization before it can transfer the facilities to CWU and assuming the Commission can condition its approval of tariffs on the act of a third person (here, Deer Creek Water Company, LLC) over whom Applicant has no control, then should the Commission do so in this case?  If so, what language do the Parties suggest to accomplish this result?  In addressing this question, the Parties are directed to consider, and to comment specifically on, the impact of the statutory suspension period contained in § 40-6-111(1), C.R.S.  


j.
If Deer Creek Water Company, LLC, is required to obtain Commission authorization before it can transfer the facilities to Applicant, then what (if any) are the other implications (aside from the issue of conditions) for approval of the proposed tariffs appended to the Stipulation?  


k.
Assuming the ALJ's understanding is correct (or essentially correct), the Parties are requested to provide any other suggested alternatives which they believe are available to the ALJ to address the issues raised in this Order.  

16. The parties will be ordered to file their response to this Order on or before August 11, 2006.  

17. To assure that there is no change in the existing circumstances prior to the time the ALJ resolves the issues identified in this Order, the ALJ will order that Applicant not sign any document pertaining to, or any document which effectuates, a transfer to CWU of the facilities which are owned by Deer Creek Water Company, LLC, and which are used to provide water service in the proposed service territory.  In addition, the ALJ will order that Applicant not take any action which changes the status quo as of the date of this Order with respect to the ownership of the facilities which are owned by Deer Creek Water Company, LLC, and which are used to provide water service in the proposed service territory.  These restrictions will remain in effect until further order.
  

II. ORDER
A. It Is Ordered That:  
1. Colorado Water Utility, Inc., Staff of the Commission, and Messrs. Bruce McQuaid and Richard Bare shall file, on or before August 11, 2006, their response to the questions and shall provide the information as requested in ¶ I.15 of this Order.  

2. Pending further Order, Colorado Water Utility, Inc., shall not sign any document pertaining to, or any document which effectuates, a transfer to Colorado Water Utility, Inc., of the facilities which are owned by Deer Creek Water Company, LLC, and which are used to provide water service in the proposed service territory identified in the Stipulation and Agreement in Resolution of Proceedings filed in this docket.  

3. Pending further Order, Colorado Water Utility, Inc., shall not take any action which changes the status quo as of the date of this Order with respect to the ownership of the facilities which are owned by Deer Creek Water Company, LLC, and which are used to provide water service in the proposed service territory identified in the Stipulation and Agreement in Resolution of Proceedings filed in this docket.  

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
Administrative Law Judge
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�  Mr. McQuaid filed his answer testimony as "Rebuttal Testimony."  


�  The Commission suspended the Amended Advice Letter through July 31, 2006.  Decision No. C06-0641.  


�  Insofar as the ALJ is aware, the Commission has not suspended the Second Amended Advice Letter.  


�  See Decisions No. R06-0817-I and No. R06-0827-I (orders containing ALJ questions).  


�  The geographic area of the proposed service territory, as stated in the Stipulation, is the Deer Creek Farm and Deer Creek Estates subdivisions located in Elbert County, Colorado.  The Stipulation also proposes a numeric restriction on the service territory.  


�  This Order refers to the facilities used to provide water service to the proposed service territory as the facilities.  


�  The ALJ enters these restrictions out of an abundance of caution and to preserve the status quo for the period of time necessary to resolve the issues set out in this Order.  The ALJ wishes to be clear that she does not enter these restrictions based on any concern about CWU.  
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