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I. statement, findings, and conclusion  

1. On April 6, 2006, Midtown Express, Inc. (Midtown or Applicant), filed a verified Application for an Extension of Contract Carrier Permit No. B-9819 (Application).  The Application commenced this proceeding.  

2. The Commission gave public notice of the Application, established an intervention period, and established a procedural schedule.  Notice of Applications Filed (Notice) dated April 17, 2006.  

3. Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Yellow Cab) intervened.  Yellow Cab opposed the Application.  On motion of Yellow Cab, its intervention was dismissed.  Decision No. R06-0703-I.  

4. MKBS, LLC, doing business as Metro Taxi, Inc., and/or Taxi Latino (Metro Taxi), intervened.  Metro Taxi opposes the Application.  

5. The parties in this matter are Applicant and Metro Taxi.  

6. On May 24, 2006, the Commission issued an Order Setting Hearing and Notice of Hearing.  That Order set the hearing in this matter for June 30, 2006.  That Order also notified the parties that the Commission deemed the Application complete as of May 24, 2006.  

7. Pursuant to the procedural schedule established in the Notice, Midtown was to file its list of witnesses and copies of its exhibits on or before May 30, 2006; and each intervenor was to file its list of witnesses and copies of its exhibits on or before June 6, 2006.  By Decision No. R06-0637-I, the Administrative Law Judge (ALJ) advised the parties that:  (a) no witness would be permitted to testify, except in rebuttal, unless that witness was identified on a list of witnesses filed and served in accordance with the procedural schedule; and (b) no exhibit would be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.
  

8. Midtown neither filed its list of witnesses and copies of its exhibits nor requested additional time within which to make that filing.  Metro Taxi filed its Preliminary List of Witnesses and Copies of Exhibits on June 06, 2006.
  

On June 13, 2006, the ALJ ordered Midtown to obtain legal counsel.  Decision No. R06-0694-I; see also Decision No. R06-0637-I (requiring Applicant to make filing regarding legal representation).  Pursuant to Decision No. R06-0694-I, Applicant's counsel could enter an appearance at any time to commencement of the hearing on June 30, 2006; and, in the absence of 

9. counsel in this proceeding, Applicant could not "do any act which constitutes the practice of law."  Id. at ¶ 15.  

10. On June 28, 2006, Metro Taxi filed a Motion to Dismiss Application (Motion).
  In that filing, Metro Taxi argued for dismissal because Midtown had not filed its list of witnesses and copies of its exhibits, as required by Rule 4 Code of Colorado Regulations 723-1-1405(e)(1) and Decision No. R06-0637-I, and that failure prejudiced Metro Taxi because it could not prepare for hearing.  Motion at ¶ 5.  In the alternative, "Metro Taxi request[ed] that Midtown be precluded at hearing from having any witnesses testify and submitting any exhibits in support of" the Application.  Id. at ¶ 6.  For the reasons stated in Decision No. R06-0799-I, the ALJ denied the Motion.  

11. The hearing was called to order on June 30, 2006 at the time and in the place noticed.  Applicant appeared without counsel.  Metro Taxi appeared through counsel.  

12. As a preliminary matter, the ALJ inquired of Applicant whether it had counsel.  Mr. Alex Gabbano, Midtown's representative,
 stated that Midtown had not obtained counsel because, until approximately June 28, 2006, Applicant believed that the issues raised by Metro Taxi would be resolved and the case "would go away."  By the time Applicant realized the hearing would go forward, according to Midtown, it was too late to obtain counsel for the scheduled hearing.  In response to this assertion by Applicant, Metro Taxi stated firmly that it had neither indicated to Midtown that the issues were settled nor agreed to any settlement terms.  

13. The ALJ determined that she would reschedule the hearing and would provide Applicant with additional time to obtain counsel and to file its list of witnesses and copies of its exhibits.  To that end, the ALJ established a new procedural schedule and new hearing date.  The parties agreed to the following:  (a) on or before July 14, 2006, counsel for Midtown would enter her/his appearance; (b) on or before July 19, 2006, Applicant (through counsel) would file its list of witnesses and copies of its exhibits; (c) on or before noon on July 25, 2006, Metro Taxi had permission to file, if it wished to do so, its supplemental list of witnesses and copies of its exhibits; and (d) hearing in this matter would be held on July 27, 2006.  

As pertinent here, the ALJ informed Applicant as follows:  

Midtown was advised at the hearing, and now again is advised:  (a) failure to meet either the date for counsel to enter an appearance or the date for filing its list of witnesses and copies of its exhibits will result in the Application's being dismissed[.]  

Decision No. R06-0799-I at ¶ 15 (emphasis and bold in original).  This admonition was repeated in that decision at Ordering Paragraph 6.  

14. At the hearing, Mr. Gabbano, Applicant's President and representative, stated without equivocation that he understood both the requirement to obtain counsel and the consequences (i.e., dismissal of the Application) which would follow if counsel for Applicant did not enter an appearance in this matter on or before July 14, 2006.  

15. Review of the Commission's file in this matter reveals that, as of close of business on July 14, 2006, no attorney representing Applicant had entered an appearance in this proceeding.  Review of the Commission's file in this matter further reveals that, as of the date of this Recommended Decision, no attorney representing Applicant has entered an appearance in this proceeding.  

16. Applicant has failed to meet one of the requirements set out in Decision No. R06-0799-I.  As a result, and in accordance with the oral and written advisements made to Applicant, the Application will be dismissed without prejudice.  As a result of the dismissal, the July 27, 2006 hearing date will be vacated; the remainder of the procedural schedule will be vacated; and this docket will be closed.  

17. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER  

A. The Commission Orders That:  

1. The Application is dismissed without prejudice.  

2. The hearing in this matter scheduled for July 27, 2006 is vacated.  

3. The procedural schedule established in Decision No. R06-0799-I is vacated.  

4. Docket No. 06A-221BP-Extension is closed.    

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  In that Order the ALJ also established additional procedural requirements.  


�  Metro Taxi explained in that filing that the filing is preliminary because Applicant had not filed its list of witnesses and copies of its exhibits.  


�  In that same filing Metro Taxi made a Request to Shorten Response Time to One Day.  The ALJ denied that request.  Decision No. R06-0799-I.  


�  Mr. Gabbano is Applicant's President.  See Application at 4.  
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