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Decision No. R06-0817-I
Docket NoS. 05A-376W & 05S-491W


R06-0817-IDecision No. R06-0817-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

05A-376WDOCKET NO. 05A-376W
IN THE MATTER OF THE APPLICATION OF COLORADO WATER UTILITY, INC., FOR A CERTIFICATE OF PUBLIC cONVENIENCE AND NECESSITY TO PROVIDE WATER SERVICE IN DESIGNATED AREAS WITHIN ELBERT COUNTY, COLORADO.  
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re:  the investigation and suspension of tariff sheets filed by colorado water utility, inc., with advice letter no. 1 ASK \o AdviceLetter__ "Tariff Sheet(s) filed under ADVICE LETTER NO. ______" \* MERGEFORMAT .  

interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
setting out questions for hearing 
on stipulation and directing
that a filing be made  

Mailed Date:  July 12, 2006

I. statement
1. On September 1, 2005, Colorado Water Utility, Inc. (Colorado Water or CWU), filed an Application for Certificate of Public Convenience and Necessity to Provide Water Service in Designated Areas Within Elbert County, Colorado.  The filing commenced Docket No. 05A-376W (CPCN Docket).  

2. On October 19, 2005, Colorado Water filed Advice Letter No. 1 with accompanying tariffs.  The filing commenced Docket No. 05S-491W (Tariff Docket).  The Commission suspended the tariffs for investigation and hearing and referred the matter to an Administrative Law Judge (ALJ) for hearing.  Decision No. C05-1361.
  

3. By Decision No. R05-1514-I, the ALJ consolidated the CPCN Docket and the Tariff Docket for all purposes.  

4. The parties in this proceeding are Colorado Water, Staff of the Commission (Staff), Mr. Bruce McQuaid, and Mr. Richard Bare.  

5. On March 24, 2006, CWU filed Amended Advice Letter No. 1 which changed the effective date of the proposed tariffs filed in Docket No. 05S-491W.
  On July 6, 2006, Colorado Water filed its Second Amended Advice Letter No. 1 which changed the effective date of the proposed tariffs filed in Docket No. 05S-491W.
  

6. On June 23, 2006, Colorado Water filed an Unopposed Motion to Approve Stipulation and Agreement in Resolution of Proceedings.  The Stipulation and Agreement in Resolution of Proceedings (Stipulation) accompanied that filing.  Hearing on the stipulation is scheduled for July 19, 2006.  

7. CWU and Staff each will be ordered to present at the hearing at least one witness who is competent and able to testify in support of the Stipulation and to respond to questions concerning the Stipulation.  Messrs. Bare and McQuaid may appear, but are not required to do so, to present testimony in support of the Stipulation and to respond to questions concerning the Stipulation.  The parties shall also present such documentary evidence as may be necessary to support the Stipulation.  

8. After review of the Stipulation and the three supporting documents, the ALJ has the following questions which the parties are directed to be prepared to answer:  


a.
Consideration of the proposed tariffs (see S&A Attachment B) must occur in light of the applicable Commission rules in order to ensure that the tariffs meet any regulatory requirements.  When the original Advice Letter was filed, the Commission's substantive rules governing water utilities were found in 4 Code of Colorado Regulations (CCR) 723-5 and consisted of 31 rules.  On April 1, 2006, 4 CCR 723 Part 5, new substantive rules governing water utilities, became effective.  On July 6, 2006, Colorado Water filed its Second Amended Advice Letter.  Under which set of substantive rules, then, are the proposed tariffs to be assessed?  What is the impact, if any, of the first sentence of Rule 4 CCR 723-5-1.2 (old rules)
 on this issue?  [These are legal questions perhaps best answered by counsel.]  


b.
Section II.A of the Stipulation contains the proposed rates.  In the discussion, the Parties state:  "Staff supported the concept of an excess usage charge applicable for water usage over a certain usage threshold."  Stipulation at 7.  In the answer testimony filed by Staff, did Staff propose a specific rate for an Excess Usage Commodity Charge (and, if it did, what was the recommended rate); or did Staff apply its recommended rate of $1.77/kgal./mo. to every 1000 gallons of water used, irrespective of quantity used?  


c.
What is the basis for a fixed monthly charge (i.e., the Service and Facility Charge) of $39.45, which is approximately $15 greater than the CWU-proposed rate of $25 and approximately $20 greater than the Staff-proposed rate of $19.51?  


d.
What is the basis for a variable monthly charge (i.e., the charge per 1000 gallons of water used) of $2.95, which is $1.05 less than the CWU-proposed rate of $4 and $1.18 greater than the Staff-proposed rate of $1.77?  


e.
As the ALJ understands it, the Parties used an operating ratio of 87 percent to calculate the proposed rates (see S&A Attachment A at page 4).  This operating ratio, in turn, is the same as that discussed in Staff witness Parker's answer testimony at 21.  



1.
Why is the average of the operating ratios of 11 publicly-traded water companies appropriate for CWU, which is not publicly-traded?  



2.
Why is it relevant to this proceeding that a 2003 stipulation pertaining to Lake Durango Water Company used an 87 percent operating ratio?  



3.
Are there more recent examples of the Commission's approving the use of an operating ratio for calculation of rates for a water utility?  


f.
Section II.C of the Stipulation discusses the proposed service territory boundaries for Colorado Water.  The Parties appear to propose the following geographic boundary and numeric limitation on the service territory:  Colorado Water will serve the geographic area of the Deer Creek Farm and Deer Creek Ranch Estates subdivisions but with the numeric limitation that it will serve only "up to 284 residential lots ... as well as a single 6-acre commercial lot located in the Deer Creek Farm subdivision."  Stipulation at 8-9; see also Tariff Sheet No. 4 (S&A Attachment B).  



1.
What is the basis for the imposition of a numeric limitation given that:  (a) a Certificate of Public Convenience and Necessity (CPCN) usually requires a monopoly public utility to provide service to all who request service within its geographic service territory; (b) the geographic boundaries of the two subdivisions are established; and (c) the testimony shows that there is sufficient water to provide service to as many as 1200 residences?  



2.
Assume that the Commission approves the proposed numeric limitation and that, at some point in the future, changes to the subdivisions' zoning permits greater density than at present and/or permits additional commercial areas.  In that case, could CWU serve the additional residences and/or commercial areas?  If so, what (if any) prior Commission approval would be required?  



3.
Does Section II.C place a restriction on Colorado Water's ability, pursuant to § 40-5-101(1), C.R.S. (second sentence), to extend its system to serve additional customers/service territory?  If so, is that restriction limited to extension of the system within the Deer Creek Farm and Deer Creek Ranch Estates subdivisions; or does it include any extension of CWU's system?  [These are legal questions perhaps best answered by counsel.]  


g.
Section II.D of the Stipulation discusses the dedication of water rights to the designated service area.  These water rights apparently were among the assets purchased by Deer Creek Water Company, LLC, from Deer Creek Water, Inc.  Answer Testimony of Staff witness Parker at Exhibit PAP-3.  Some, but not all, of the purchased assets seemingly were transferred to Colorado Water.  



1.
Did Colorado Water ever own, or have a right to, the water rights of Deer Creek Water, Inc.?  If so, when did CWU transfer, or relinquish its right to, the Deer Creek Water, Inc. water rights?  



2.
When were the assets transferred from Deer Creek Water, Inc. to Deer Creek Water Company, LLC?  



3.
When were some of the purchased assets transferred from Deer Creek Water Company, LLC, to Colorado Water?  



4.
Why were the water rights, which are essential to the provisioning of water service, not transferred to Colorado Water?  



5.
Did the Parties have a choice with respect to whether the water rights would be transferred to CWU?  If so, what were the reasons for the Parties' agreement that "CWU's affiliate Deer Creek Water Company, LLC shall continue to own the water rights acquired from the former water service provider, Deer Creek Water, Inc."?  Stipulation at 10.   


h.
Section II.D of the Stipulation provides that "CWU shall enter into a long-term (i.e., coincident with the remaining term of the applicable Water Court Decree), fixed-price agreement with its affiliate, Deer Creek Water Company, LLC," to assure sufficient water supply to meet the needs of the service territory, subject to the numeric limitation discussed above.  Stipulation at 10.  A copy of the long-term agreement is to be provided to the Staff and Messrs. Bare and McQuaid.  Colorado Water agrees to use its best efforts to provide an executed agreement on or before August 31, 2006.  Any Deer Creek Water Company, LLC, assignment, transfer, or modification of its agreement with CWU "shall be transparent as to CWU's customers contemplated to be covered by the water supply agreement" between CWU and Deer Creek Water Company, LLC (Stipulation at 11).  If Colorado Water seeks a modification to the agreement and the effect of that modification would not be transparent to the described customers, then CWU must obtain Commission approval prior to making the modification.  



1.
Assume the Commission requires Colorado Water to file, as a compliance filing, its agreement with Deer Creek Water Company, LLC.  Is that a modification to the Stipulation which would trigger the provisions of Section V?  



2.
Assume the Commission requires Colorado Water to file, as a compliance filing, its agreement with Deer Creek Water Company, LLC by a date certain (e.g., September 30, 2006).  Is that a modification to the Stipulation which would trigger the provisions of Section V?  



3.
Assume the Commission requires Colorado Water to file for Commission approval its agreement with Deer Creek Water Company, LLC.  Is that a modification to the Stipulation which would trigger the provisions of Section V?  



4.
What does "transparent as to CWU's customers contemplated to be covered by the water supply agreement" (Stipulation at 11) mean?  



5.
Assume that Deer Creek Water Company, LLC, seeks to modify the terms of its water supply agreement with Colorado Water and that the modification sought by Deer Creek Water Company, LLC, would not be transparent to Colorado Water's customers.  Under those circumstances, would Colorado Water (which is not the party seeking the modification) be permitted to negotiate the modification without prior Commission approval?  



6.
Assume that Deer Creek Water Company, LLC, seeks to modify the terms of its water supply agreement with Colorado Water and that the modification sought by Deer Creek Water Company, LLC, would not be transparent to CWU's customers.  Under those circumstances, would Colorado Water (which is not the party seeking the modification) be permitted to enter into a modified agreement without prior Commission approval?  



7.
Is it possible that there will be Colorado Water customers who are not "CWU's customers contemplated to be covered by the water supply agreement described in [Section II D] and which are described in Section II C" of the Stipulation (Stipulation at 11)?  If so, is it likely (and under what circumstances would it be likely) that there would be such customers?  If it is possible that there would be CWU customers who are not within the scope of the last sentence of Section II.D, would approval of the Stipulation result in disparate, and potentially unreasonably discriminatory, treatment of CWU's customers?  [The last is a legal question perhaps best answered by counsel.]  



8.
What is the relationship of, or interaction between, Section II.D and Section II.F.7?  How do those two sections work together?  


i.
Section II.F of the Stipulation addresses various miscellaneous matters.  Among them are resolutions of issues pertaining to capitalization policy and recoverable employee expenses.  Both resolutions involve future development of written plans or policies and procedures, to be undertaken by CWU in collaboration with Staff and to be completed on or before April 1, 2007.  (The April 1st date is significant because it is the first day of the March 31, 2008 test year to be used in the CWU rate case to be filed in 2008.)  The following questions pertain to both the capitalization policy and the recoverable employee expenses.  



1.
Assume that the necessary plan or policies and procedures are not in place by April 1, 2007.  Aside from Staff's possible recommendation in the rate case, what are the consequences of that failure?  



2.
Should having the required plan or policies and procedures in place be a condition precedent to the 2008 rate case?  Explain.  



3.
Assume that Colorado Water and Staff collaborate but are unable to reach an agreement on the plan or the policies and procedures.  Assume further that CWU has developed on its own both or either a written plan or policies and procedures.  Is Colorado Water permitted to put its own plan or policies and procedures into effect without Staff's concurrence?  If so, what is the import of not having Staff's concurrence?  If not, what is the impact on the 2008 rate case?  


j.
Section II.F.3 of the Stipulation discusses cost assignment principles and incorporates by reference principles now applicable to Colorado Natural Gas, Inc.  In what Commission decision(s) are those applicable principles found?  


k.
According to Section II.F.4 of the Stipulation, "CWU will ensure access by Staff to the books and records of the entity that holds the water rights from which CWU's dedicated water supply comes" so that Staff can perform necessary audit or other review "to determine CWU's compliance with the terms of [the Stipulation] and the Commission's Rules Regulating Water Utilities."  Stipulation at 14.  



1.
How will Colorado Water undertake to implement this provision?  



2.
Why is this provision limited to the duration of the water supply agreement described in Section II.D of the Stipulation?  


l.
Does Section II.F.5 of the Stipulation apply to Colorado Water's extension of service territory pursuant to § 40-5-101(1), C.R.S. (second sentence)?  Does it apply to something else; and, if so, to what does it apply?  Explain the meaning and intent of the following sentence, particularly the emphasized precatory language:  "Except as may be otherwise authorized by the Commission, expansions by CWU should be treated as new rate service areas."  (Emphasis supplied.)  


m.
Section II.F.6 of the Stipulation is prefaced, in part, by the following language:  "in the event a subsidiary of CNG Holdings, Inc. seeks to merge with or purchase an existing water service operation."  Stipulation at 15.  



1.
Would this situation involve only an affiliate of Colorado Water?  



2.
What assurance does the Commission have that Colorado Water's affiliate, when contemplating such a merger or purchase, would inform CWU?  



3.
Section II.F.6 goes on the state:  "CWU agrees that it will meet with the Chief of Fixed Utilities prior to consummating the merger or purchase transaction[.]"  Stipulation at 15.  Based on this language, the remainder of the Section appears to pertain solely to Colorado Water's "seek[ing] to modify its water utility service territory either through merger or purchase" (id.) and imposes no obligation on CWU with respect to its affiliate's seeking to merge with or to purchase an existing water service operation.  What, then, is the purpose of the language cited in ¶ 8.m, above, if it is not the basis of any future obligation on CWU's part?  



4.
Explain the meaning and intent of the following emphasized precatory language:  The information provided by Colorado Water at a meeting held pursuant to Section II.F.6 "should include" listed information.  Id. (emphasis supplied).    



5.
The term "existing water service operation" (id.) refers to "existing" at what point in time:  the date the Stipulation was signed?  the date on which the Commission accepts the Stipulation?  the date on which CWU or its affiliate contemplates the merger or purchase?  some other date (and, if so, what)?  


n.
Section II.F.7 of the Stipulation pertains to imputation of consideration (presumably money) paid to Deer Creek Water Company, LLC, under specified circumstances.  Deer Creek Water Company, LLC, is a third party; is an affiliate of CWU; is not an entity regulated by the Commission; and is not a party in this proceeding.  



1.
If the specified consideration is paid to Deer Creek Water Company, LLC, by what authority do the signatories agree that this non-party shall impute 100 percent of that consideration to Colorado Water?  By what authority can the Commission order this imputation?  If the imputation is not made, what sanctions are available -- and against whom are they available -- to enforce the Commission's Order requiring imputation?  



2.
Section II.D requires Colorado Water to enter into a long-term, fixed price agreement with Deer Creek Water Company, LLC, "so as to dedicate sufficient water supplies as are necessary to serve the needs of up to the 284 residential lots as well as to the single commercial lot located within the service are agreed to by the Parties[.]"  Stipulation at 10.  In light of this provision, why is Section II.F.7 (which assumes that either Colorado Water or Deer Creek Water Company, LLC, may put some of that water to other uses) necessary?  Why do the Parties find it desirable and in the public interest to allow for such other uses of the water reserved for use by Colorado Water's customers?  



3.
Assume that the Commission accepts the Stipulation as presented with respect to Section II.F.7.  Would Deer Creek Water Company, LLC, then be able to enter into one or more long-term contracts which conflict with its obligations pursuant to the long-term agreement with Colorado Water?  If so, explain how this eventuality is in the public interest.  



4.
Assume that the Commission accepts the Stipulation as presented with respect to Section II.F.7.  Would Deer Creek Water Company, LLC, then be able to enter into one or more long-term contracts which conflict with its obligations pursuant to the long-term agreement with Colorado Water?  If so, what remedies (if any) would be available to CWU to obtain water necessary to meet the needs of its customers?  

9. The ALJ may have additional questions at the hearing.  

10. To permit the ALJ and Commission advisory staff to review the changes to the proposed tariffs in advance of the hearing, CWU will be ordered to file, on or before noon on July 17, 2006, a red-lined version of S&A Attachment B (settled revisions to Colorado PUC No. 1 Water Tariff).  At the time the red-lined version of S&A Attachment B (settled revisions to Colorado PUC No. 1 Water Tariff) is filed with the Commission, Colorado Water will be ordered to provide two copies of that filing directly to the ALJ.  Compliance with this requirement does not reduce the number of copies to be filed with the Commission.  

II. ORDER
A. It Is Ordered That:  
1. At the hearing scheduled for July 19, 2006, Colorado Water Utility, Inc., and Staff of the Commission each shall present one or more witnesses to testify in support of the Stipulation and Agreement in Resolution of Proceedings and to respond to the questions posed in this Order.  

2. At the hearing scheduled for July 19, 2006, Messrs. Richard Bare and Bruce McQuaid, if they wish to do so, may present testimony in support of the Stipulation and Agreement in Resolution of Proceedings and may respond to the questions posed in this Order.  

3. On or before noon on July 17, 2006, Colorado Water Utility, Inc. shall file a red-lined version of S&A Attachment B (settled revisions to Colorado PUC No. 1 Water Tariff).  

4. At the time the red-lined version of S&A Attachment B (settled revisions to Colorado PUC No. 1 Water Tariff) is filed with the Commission, Colorado Water Utility, Inc. shall provide two copies of that filing directly to the Administrative Law Judge.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

5. This Order is effective immediately.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  The Commission subsequently further suspended these tariffs.  Decision No. C06-0197.  


�  The Commission suspended the Amended Advice Letter through July 31, 2006.  Decision No. C06-0641.  


�  Insofar as the ALJ is aware, the Commission has not suspended the Second Amended Advice Letter.  


�  Rule 4 CCR 723-5-1.2 (first sentence) read:  "The adoption of these Rules shall in no way preclude the Commission from altering or amending the same in whole or in part or from requiring any other additional service, equipment, facility or standard, either upon complaint or upon its own motion, or upon the application of any utility."  
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