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I. statement  

1. On April 6, 2006, Midtown Express, Inc. (Midtown or Applicant), filed a verified Application for an Extension of Contract Carrier Permit No. B-9819 (Application).  The Application commenced this proceeding.  

2. The Commission gave public notice of the Application, established an intervention period, and established a procedural schedule.  Notice of Applications Filed (Notice) dated April 17, 2006.  

3. Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Yellow Cab) intervened.  Yellow Cab opposed the Application.  On motion of Yellow Cab, its intervention was dismissed.  Decision No. R06-0703-I.  

4. MKBS, LLC, doing business as Metro Taxi, Inc., and/or Taxi Latino (Metro Taxi), intervened.  Metro Taxi opposes the Application.  

5. The parties in this matter are Applicant and Metro Taxi.  

6. On May 24, 2006, the Commission issued an Order Setting Hearing and Notice of Hearing.  That Order set the hearing in this matter for June 30, 2006.  That Order also notified the parties that the Commission deemed the Application complete as of May 24, 2006.  

7. Pursuant to the procedural schedule established in the Notice, Midtown was to file its list of witnesses and copies of its exhibits on or before May 30, 2006; and each intervenor was to file its list of witnesses and copies of its exhibits on or before June 6, 2006.  By Decision No. R06-0637-I, the Administrative Law Judge (ALJ) advised the parties that:  (a) no witness would be permitted to testify, except in rebuttal, unless that witness was identified on a list of witnesses filed and served in accordance with the procedural schedule; and (b) no exhibit would be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.
  

8. Midtown neither filed its list of witnesses and copies of its exhibits nor requested additional time within which to make that filing.  Metro Taxi filed its Preliminary List of Witnesses and Copies of Exhibits on June 06, 2006.
  

9. On June 13, 2006, the ALJ ordered Midtown to obtain legal counsel.  Decision No. R06-0694-I; see also Decision No. R06-0637-I (requiring Applicant to make filing regarding legal representation).  Pursuant to Decision No. R06-0694-I, Applicant's counsel could enter an appearance at any time to commencement of the hearing on June 30, 2006; and, in the absence of counsel in this proceeding, Applicant could not "do any act which constitutes the practice of law."  Id. at ¶ 15.  

10. On June 28, 2006, Metro Taxi filed a Motion to Dismiss Application [Motion] and Request to Shorten Response Time to One Day [Response].
  In that filing, Metro Taxi argued for dismissal because Midtown had not filed its list of witnesses and copies of its exhibits, as required by Rule 4 Code of Colorado Regulations 723-1-1405(e)(1) and Decision No. R06-0637-I, and that failure prejudiced Metro Taxi because it could not prepare for hearing.  Motion at ¶ 5.  In the alternative, "Metro Taxi request[ed] that Midtown be precluded at hearing from having any witnesses testify and submitting any exhibits in support of" the Application.  Id. at ¶ 6.  On June 28, 2006, Metro Taxi served the Motion on Applicant by United States mail.  

11. The hearing was called to order on June 30, 2006 at the time and in the place noticed.  Applicant appeared without counsel.  Metro Taxi appeared through counsel.  

12. As a preliminary matter, the ALJ inquired of Applicant whether it had counsel.  Midtown's representative stated that Midtown had not obtained counsel because, until approximately June 28, 2006, Applicant believed that the issues raised by Metro Taxi would be resolved and the case "would go away."  By the time Applicant realized the hearing would go forward, according to Midtown, it was too late to obtain counsel for the scheduled hearing.  In response to this assertion by Applicant, Metro Taxi stated firmly that it had neither indicated to Midtown that the issues were settled nor agreed to any settlement terms.  

13. The ALJ then took up the pending Motion.
  Metro Taxi repeated the arguments raised in the Motion and suggested that any dismissal should be without prejudice.  As it did not have counsel, in accordance with Decision No. R06-0694-I, Midtown was not permitted to respond to the Motion.  In view of the Commission's policy concerning pro se litigants, the ALJ denied the Motion.
  

14. It was necessary to establish a new procedural schedule and new hearing date.  The parties agreed to the following:  (a) on or before July 14, 2006, counsel for Midtown will enter her/his appearance; (b) on or before July 19, 2006, Applicant -- through its counsel -- will file its list of witnesses and copies of its exhibits; (c) on or before noon on July 25, 2006, Metro Taxi may file, if it wishes to do so, its supplemental list of witnesses and copies of its exhibits; and (d) hearing in this matter will be held on July 27, 2006.  

Midtown was advised at the hearing, and now again is advised:  (a) failure to meet either the date for counsel to enter an appearance or the date for filing its list of witnesses and copies of its exhibits will result in the Application's being dismissed; and (b) the July 27, 2006 hearing date will not be vacated because Midtown's counsel is unavailable.  

15. Except as modified by this Order, the procedural requirements stated in Decision No. R06-0637-I will continue to apply in this proceeding.  With respect to the requirements for the list of witnesses, see id. at ¶ 10.  

II. ORDER  

A. It Is Ordered That:  

1. The Motion to Dismiss Application is denied.  

2. The Request to Shorten Response Time to One Day is denied.  

3. Hearing in this matter shall be held on the following date, at the following time, and at the following location:  

DATE:

July 27, 2006  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 
 

1580 Logan Street, Office Level 2  
 

Denver, Colorado  

4. The following procedural schedule is adopted.  (a) on or before July 14, 2006, counsel for Midtown Express, Inc. shall enter her/his appearance; (b) on or before July 19, 2006, Midtown Express, Inc., shall file its list of witnesses and copies of its exhibits; and (c) on or before noon on July 25, 2006, MKBS, LLC, doing business as Metro Taxi, Inc., and/or Taxi Latino, may file, if it wishes to do so, its supplemental list of witnesses and copies of its exhibits.  

5. Except as modified by this Order, the procedural requirements stated in Decision No. R06-0637-I shall apply in this proceeding.    

6. Midtown Express, Inc. is advised:  (a) failure to meet either the date for counsel to enter an appearance or the date for filing its list of witnesses and copies of its exhibits shall result in the Application's being dismissed; and (b) the July 27, 2006 hearing date shall not be vacated because Midtown Express, Inc.'s counsel is unavailable.  

7. This Order is effective immediately.  
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�  In that Order the ALJ also established additional procedural requirements.  


�  Metro Taxi explained in that filing that the filing is preliminary because Applicant had not filed its list of witnesses and copies of its exhibits.  


�  These were contained in one document.  


�  In view of the fact that the Motion was mailed to Applicant, the ALJ denied the Request for one-day's response time.  This Order memorializes that ruling.  


�  This Order memorializes that ruling.  
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