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I. statement  

1. On March 24, 2006, the Park Creek Metropolitan District (Park Creek) and the City and County of Denver (Denver) (collectively, Applicants) filed a verified Application seeking authorization to construct a new at-grade highway-railroad crossing in Denver, including appropriate warning devices (Application).  The Applicants' direct testimony and exhibits accompanied the Application.  The filing commenced this proceeding.  On March 31, 2006, Applicants filed an Amended Joint Application.
  

2. The Commission gave public notice of the Application, established an intervention period, and established a procedural schedule.  Union Pacific Railroad Company (UPRR) timely intervened of right and opposes the Application.  

3. Applicant and UPRR are the only parties in this proceeding.  

4. By Decision No. C06-0502, the Commission deemed the Application complete; set this matter for hearing on July 11 and 12, 2006; and ordered answer testimony and exhibits to be filed on or before June 22, 2006.  By Decision No. R06-0583-I, the Administrative Law Judge (ALJ) affirmed the procedural schedule and hearing dates and ordered additional service and procedural requirements.  

5. UPRR filed its answer testimony and exhibits on June 22, 2006.  Hearing in this matter is scheduled for July 11 and 12, 2006.  

6. On June 28, 2006, Park Creek filed a Motion for Leave to Present Live Rebuttal Testimony or, in the Alternative, to Schedule Date for Filing Written Rebuttal Testimony (Motion).
  In that filing Park Creek supports its request for permission to present live rebuttal testimony by asserting its "right," as an Applicant, to present such testimony and exhibits.  Motion at ¶ 1  Park Creek states that it has determined neither whether it will present rebuttal testimony nor, if it elects to present rebuttal testimony, the scope of that testimony.  Park Creek states that the rebuttal testimony which it elicits, if any, will be limited.  Id. at ¶ 3.  While Park Creek prefers eliciting its rebuttal testimony at the hearing, if the ALJ determine that written rebuttal testimony and exhibits should be filed, then Park Creek requests a filing date of July 7, 2006.  Id. at ¶ 5.  

7. On June 30, 2006, UPRR filed its Response to the Motion.  UPRR opposes the Motion because:  there is no provision for rebuttal testimony either in the Commission's Rules of Practice and Procedure
 or in the procedural schedule; Park Creek was aware of the procedural schedule and should have suggested a date for filing rebuttal testimony if it thought rebuttal testimony might be necessary; and permitting rebuttal testimony at this late juncture is prejudicial to UPRR.  If the Motion is granted, however, UPRR requests that Park Creek be ordered to file its written rebuttal testimony and exhibits no later than July 5, 2006 or, if Park Creek is permitted to elicit its rebuttal testimony through oral testimony presented at the hearing, that Park Creek be ordered to provide a summary of each witness's proposed rebuttal testimony.  UPRR asserts that this safeguard is necessary to avoid or to mitigate unfair surprise and prejudice to it.  

8. The Motion will be granted insofar as it asks permission to file written rebuttal testimony and exhibits.
  In this case, the ALJ determines that rebuttal testimony is reasonable provided the testimony is filed in advance of the hearing.  Written rebuttal testimony filed in advance of hearing will ameliorate, if not eliminate, any prejudice or unfair surprise to UPRR and will reduce significantly the time necessary to present rebuttal testimony.  

To give Park Creek time to develop the written rebuttal testimony and to give UPRR some time to review that testimony in advance of hearing, the ALJ will order Park Creek to file its written rebuttal testimony and exhibits on or before noon on July 7, 2006.  In addition, the ALJ will order Park Creek to serve, by electronic means or by hand-delivery, its written rebuttal testimony and exhibits on counsel for UPRR on or before 1:00 p.m. on July 7, 2006.  Finally, the ALJ will order Park Creek to provide a copy of its rebuttal testimony and exhibits 

9. directly to the ALJ; this does not reduce the number of copies which must be filed with the Commission.  

10. The parties are advised that, if its rebuttal testimony and exhibits are not filed in accordance with this Order, then Park Creek will not be permitted to present rebuttal testimony and exhibits.  

II. ORDER  

A. It Is Ordered That:  

1. The Motion to Schedule Date for Filing Written Rebuttal Testimony is granted.  

2. Park Creek Metropolitan District shall file, on or before noon on July 7, 2006, its written rebuttal testimony and exhibits. 

3. On or before 1:00 p.m. on July 7, 2006, Park Creek Metropolitan District shall serve, by electronic means or by hand-delivery, its written rebuttal testimony and exhibits on counsel for Union Pacific Railroad Company.  

4. At the time it files its written rebuttal testimony and exhibits, Park Creek Metropolitan District shall provide a copy directly to the Administrative Law Judge.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

5. This Order is effective immediately.  
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Director
	THE PUBLIC UTILITIES COMMISSION
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�  Reference in this Order to the Application is to the Application as amended.  


�  Park Creek also requested shortened response time.  That request is granted.  On June 29, 2006, the ALJ informed the parties that UPRR would be ordered to respond on or before close of business on June 30, 2006.  This Order memorializes that determination.  


�  See 4 Code of Colorado Regulations (CCR) 723 Part 1, especially Rule 4 CCR 723-1-1405(d).  


�  Generally speaking, rebuttal testimony is not a "right" but, rather, is permissive.  
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