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I. STATEMENT
1. This proceeding was initiated on February 9, 2006, when the Complainant, Lisa D. Gold, filed a formal complaint (Complaint) with the Colorado Public Utilities Commission (Commission) against Respondent, Qwest Corporation (Qwest).

2. Ms. Gold and Qwest are the only parties to this proceeding.  

3. Pursuant to Complainant’s request, the Commission issued the Expedited Order to Satisfy or Answer on February 15, 2006.  The Commission also issued its Order Setting Hearing and Notice of Hearing, Expedited, tentatively setting a hearing before an Administrative Law Judge (ALJ) on March 3, 2006. 

4. By Decision No. R06-0171-I, the ALJ disclosed specific communications with Complainant before the filing of the Complaint, addressed procedural matters, and required resumption of service upon bond.  Complainant was granted interim relief contingent upon posting a cash or corporate security bond for $450 no later than noon on March 2, 2006.

5. On February 24, 2006, Qwest’s Objection to this Matter Proceeding as an Expedited Complaint was filed.  In accordance with Rule 61(j)(5) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, Qwest timely objected to this matter proceeding on an expedited basis.

6. In accordance with Commission rules, Decision No. R06-0192-I acknowledged Qwest’s timely filed Objection to this Matter Proceeding as an Expedited Complaint and vacated the hearing set in accordance with such procedures.  Thus, this matter is no longer proceeding as an expedited complaint.

7. On March 6, 2006, Complainant attempted to post a bond by filing a personal check in the amount of $450, presumably pursuant to Decision No. R06-0171-I.  The personal check was payable to Qwest Communications.  There was no information provided with the check except for a reference on the envelope that a bond was enclosed regarding the docket number.

8. Complainant failed to timely fulfill the conditions necessary to continue the interim relief.  A bond in the form of a personal check also fails to meet the requirements established in Decision No. R06-0171-I.  Therefore, the bond was rejected and the personal check was returned to Complainant. Decision No. R06-0216-I.

9. By Decision No. R06-0256-I (mailed date of March 17, 2006), Qwest’s Partial Motion to Dismiss was granted, dismissing the following two requests for relief:

a) $255.00 - refund amount paid to office service to get number to give to Qwest to be provider.

b) $420.00 - Reimbursement of cost expended to go to property to meet Qwest workers that did not show [u]p for install or to check line for operation when it repeatedly was told was fixed and never was.

10. By Decision No. R06-0320-I, a hearing was scheduled to commence on May 18, 2006.  

11. On or about April 18, 2006, Complainant filed a six-page pleading including, among other items, two separate motions.  The pleading appears to include a “Motion-Request for Relief” and “Motion to Correct (R06-0216-I),” discovery responses, a witness list, and Original Signature Copy of Initial Complaint.

12. On May 1, 2006, Qwest’s Response to Outstanding Pleadings was filed.  Citing several procedural circumstances, Qwest asserts it is not completely clear as to what issues and requests for relief remain for hearing.  Based thereupon, Qwest requested that all factual and legal determinations be deferred, without prejudice, until the scheduled hearing.  To the extent that Complainant seeks reconsideration of Decision No. R06-0216-I, Qwest asserts such a request should be denied.  Qwest argues that no factual or legal basis has been presented to compel consideration and that reconsideration so close to the scheduled hearing would be prejudicial to Qwest.

13. At the assigned place and time, the undersigned ALJ called the matter for hearing.

14. As a preliminary issue, the ALJ addressed the pending pleadings requesting relief and filed by Complainant on April 18, 2006.  Regarding the “Motion to Correct (R06-0216-I),” The ALJ found that Complainant failed to demonstrate adequate grounds justifying reconsideration of the prior order and denied the motion.  As to the “Motion-Request for Relief,” the ALJ noted the integration of the merits of the motion with the hearing on the Complaint.  

15. Having completed the hearing, addressed below, the ALJ denies the “Motion-Request for Relief” to the extent that the relief sought is beyond the scope of the Complaint.  The remainder, the merits of the Complaint will now be decided, leaving remaining issues in the “Motion-Request for Relief” moot.

16. During the course of the hearing, testimony was presented by Ms. Lisa D. Gold, Complainant, Mr. Jess Fulbright and Mr. Jerry Morelle on behalf of Complainant, and Ms. Joni Duran on behalf of Qwest.  The ALJ took administrative notice of the Complaint filed with the Commission and a copy (incorporating the content of a cassette tape filed, but excluding the physical tape) was marked as Exhibit 1 and admitted into evidence (i.e., the contents of the tape were admitted in evidence).  Exhibit 2 was identified, offered, and withdrawn. 

II. FINDINGS OF FACT
17. In August 2004, Ms. Gold transferred her business telephone service (telephone no. 970-728-7233) to Qwest from an alternative provider of 13 years.  The Complaint only addresses service associated with this telephone number.  Shortly thereafter, lightning struck her telephone line.

18. In August 2004, Ms. Gold contacted Qwest for repair services after the lightning strike and understood that an attempt would be made to “switch” the lines within the cable to allow clear communication.  Qwest also promised that a new line would be installed to provide service.

19. In September 2004, Ms. Gold moved her business from the Telluride property.  She requested that calls to her number be forwarded to her existing cellular telephone answering service because Qwest was not providing her service, did not repair her service, and did not provide voicemail service.  Thus, business customers would be able to leave her a message that could be returned.  To avoid customer confusion, Ms. Gold chose to forward all calls to a messaging service, rather than her personal telephone.

20. No one had access to the building during times relevant to the Complaint since that time, except for Ms. Gold, Mr. Fullbright, and Mr. Morelle as addressed herein.

21. In September 2004, Ms. Gold added call-forwarding service that was customer programmable.  Call-forwarding is a central-office-based feature that does not rely upon service at Ms. Gold’s property.  While technical difficulties may affect the service, service interruptions due to non-payment deactivate call-forwarding.  

22. Ms. Duran confirmed that the service in effect on Ms. Gold’s account required activation from the line the service was installed on, unless forwarding was initiated by Qwest’s repair office at the customer’s request on emergency basis or extreme cases.  She not know how activation was initiated on Ms. Gold’s line on any particular occasion.

23. Ms. Gold testified that she never initiated call-forwarding herself.  Rather, Qwest initiated forwarding at her request.

24. The ALJ inquired as to the cost of Ms. Gold’s call-forwarding functionality as a stand-alone service.  While Ms. Duran was aware of service availability, acknowledged it is less than monthly service, and estimated the cost at approximately 75 percent of the cost for monthly service.

25. After several inquiries regarding the status of repair, Ms. Gold was told it was not possible to install a new line due to San Miguel County’s (County) restrictions on trenching during winter.  The new line could not be placed until spring 2005.  

26. Months after winter, Ms. Gold awaited the newly trenched line.  She describes how she constantly called Qwest regarding her service.  Promises were made, but the new line was never trenched.  Numerous times Qwest stated the service was fixed.  Yet, she would visit the property to find no service.  This was constant. 

27. She was told that someone would be sent to the property or would be there working.  However, she found no one when she attempted to meet them.

28. On one occasion, Ms. Gold spoke to Bruce Gregg (800-600-1117 ext. 1045).  He traced the history of the account and said that the account would be credited and appropriate notations would be made on her account.  She stated that he never credited the account.

29. After additional months of promises that a new line would be installed, Ms. Gold obtained a direct telephone number to Qwest’s “Buried Service Department” in Denver to inquire regarding the status.  As she received collection calls, she would contact the Buried Service Department to complain that she was being “bothered” by collections, yet she still had no service.

30. In November 2005, despite having been told there was an October 15th deadline for trenching imposed by the County, a new line was buried.  However, to the time of hearing, the line was never connected to the property.  

31. Ms. Gold complained that call-forwarding service was in place “more or less continuously” until December 2005, but that she was “constantly” having problems with the service.

32. In December 2005, Ms. Gold’s service was disconnected by Qwest for nonpayment.  She testified that her service was disconnected without notice.  After receiving a call from Qwest collections, she contacted the Buried Service Department to inform them service was still not working.  Without further notice, her service was disconnected and her call forwarding was no longer in effect.  A message was placed for callers that the number was disconnected.

33. For several months in question, Ms. Gold paid for her services via autopay where funds were withdrawn from her account.  After discontinuing the autopay service in approximately March 2005, a balance began to accrue on the account.  She began receiving collection calls from Qwest’s billing department.  She responded that she had been paying $70 per month when service was not being provided and apparently could not be provided.  

34. Qwest representatives “threatened” that service would be disconnected for nonpayment.  She responded that she had no service to disconnect.  Her services were subsequently disconnected and she told Qwest’s business office that she would not pay for the billed services until the new line was installed.  

35. Initially Ms. Gold asserted that $30 of the billed amount was attributable to long distance.  She later corrected her testimony and asserts that $20 of the billed amount was attributable to unlimited long distance that could not be utilized.  During the recorded telephone conversation with Qwest’s collection representative, she claimed that $10 per month was attributable to long distance service.  

36. As part of the Complaint, Ms. Gold attached a monthly bill from Qwest dated December 13, 2005 as well as a final bill dated December 20, 2005.  Discrepancies in testimony are clarified by review of the monthly billing statement.  

37. The new monthly recurring charges on the bill of December 13, 2005 total $69.31.  

38. Local services total $58.81, which includes the package of services purchased by Ms. Gold at $39.99, plus a federal access charge of $7.57 and a late payment charge of $5.05.  The remainder of the local services portion is for taxes, fees, and surcharges.

39. Long Distance charges total $10.50, which includes a flat fee of $3.99, an access line charge of $.50, and a charge of $5.00 for Ms. Gold’s toll free number.  The remainder of the long distance portion is for government fees and taxes, other fees, and monthly charges. 

40. Ms. Gold’s arguments and testimony emphasized that Mr. Robert Davis, Qwest Contract Inspector, visited the site and confirmed that service over the new line was never installed to the building.

41. Ms. Gold was billed for service that was never provided.  Numerous times she was told that the service was working, but she never found service when tested.  She asserts that she would have switched back to her prior telephone provider long ago if she would have known service never would be provided.

42. Ms. Gold describes how she tested her line inside the property as well as outside the property and found no dial tone each time. She first tested it around the time of the lightning strike.  Qwest would report the service was repaired, but she would test it to find no service – this was an “ongoing” situation.  She tested jacks inside the building and at the main box outside the property in the same way.  Sometimes, she may only have checked for service at the main box outside the property.  She plugged a telephone into the jack in the box and would conclude there was no service when no dial tone was heard. In her absence, she sent others to test for service as well who also confirmed that no service was provided.  

43. When questioned regarding training in telephone repair, Ms. Gold acknowledged that she had no formal training, but that she worked with an expert familiar in such matters when she wired the house.

44. She was questioned more specifically about the box outside the house and demonstrated familiarity with the network interface device.  Asked if there was more than one jack, she responded that there were two.  She added that she always tested both jacks in the box.

45. She admitted that, on occasion, there may have been a dial tone for a few minutes, but that it would “disappear” and then there would be no service.  If there was any dial tone at all, the static was so bad that a conversation could not take place.  If there was a dial tone at the box, she would go inside and find the jack not working.  She then would return to the box to test again and find no dial tone at all.  She suspected the old line damaged by lightning was the cause of such experiences.  She surmised that if a technician says there is a dial tone, it can only be over the same damaged line.

46. Ms. Gold estimates that on one to two dozen times she was told service was working.  Each time, she tested for service and found none.  

47. Ms. Gold asserts that she called Qwest’s repair and billing offices on more than 50 occasions.  She admittedly did not keep track at the beginning, but did subsequently.  The log of activity was filed as part of the Complaint.

48. Ms. Gold recorded telephone conversations with Mr. Davis and a collection representative in Grand Junction.  According to the Complaint, the call with Mr. Davis occurred on December 5, 2005 and the call with the collection representative occurred on December 29, 2005.

49. By review of the recording, Mr. Davis was at Ms. Gold’s property.  He described the new network interface installed under the steps in November 2005 and how service was not in effect at the time of the conversation.  Rather, only a soft dial tone was available such that a person may dial 911.  By the conversation, it was clear that he also spoke to Ms. Gold on the prior day and that he was also present at the property on that day.

50. Ms. Gold presented testimony of third-parties testing for telephone service during a substantial portion of the disputed period.

51. Mr. Morelle testified that his business has been installing telephone lines, high-end stereos, and networks inside homes in Oregon since 1984.  He estimated that this type of work comprises only 2 to 3 percent of his total business.  His experience includes connecting inside wiring to the network interface.  Ms. Gold told him of problems she had been having with her service and asked him to check the wiring. He was also asked to check for service at the network interface at the property.

52. He visited the property on three occasions.  He charged $60 for the first two trips, but did not charge for the last trip.  His first visit was in “mid-October,” 2005 and the second visit was in “mid-November,” 2005.  On these two occasions, he tested the network interface device at the back of the property.  His third visit was in “late-November,” 2005.  On the final visit, he located the second network interface device under the stairs as well as the one tested on previous occasions.  He did not see any new wire leading to the network interface device at the back of the property.  

53. Through all occasions, he never heard a dial tone at the property.  He followed the same procedures during each visit.  Using a test telephone (a non-cordless telephone with a modular plug), he tested both jacks at the network interface and found no dial tone.  He listened approximately 30 seconds, then tried again.  He also “wiggled” the plug.

54. On one occasion, Ms. Gold told him that a Qwest representative was going to be at the site.  She asked that Mr. Morelle meet the representative; however, during all his visits he never saw a Qwest representative.  On cross-examination, he believed that a stated range of meeting time included the time he was at the property, but he did not recall the time stated.  He did not attempt to contact Qwest directly.

55. Mr. Jess Fullbright worked at the Ace Hardware in Telluride for approximately five years.  Shortly before the hearing in the docket, he resigned the position to accept new employment.

56. On cross-examination, he was asked whether he had any training for working with telephone systems.  Mr. Fullbright explained that he was in charge of mine communications for Carbon County Coal Co. for approximately four years in the early 1980s.  When further questioned about the nature of this work, he explained that he maintained the underground mine communications system comparable to the public switched telephone network, except that it was an intrinsically safe system.  He also managed an apartment complex having a telephone system with internal switching.

57. He recalled Ms. Gold contacting him in October or November 2005.  She explained that she had “headaches” regarding her phone service and asked if he could help her.  She told him that Qwest told her in the past that her telephone service was working, but that it was not in fact working when tested.

58. Approximately three times, after Ms. Gold was told that the telephone service was working, she contacted him to request that he test for service.  On the first occasion (late October 2005), Ms. Gold asked him to visit the property and place a telephone call to her.  He went and attempted to use the telephone to place a call, but found no dial tone inside the building.  He returned to the Ace Hardware and called Ms. Gold to report the service was not working.  Because of Qwest’s recent representations that the service was working, she asked him to return to the property to check it again.  On that same day, he returned to the house a second time and, using the telephone in the basement, tested both connections at the exterior box and found that neither had a working dial tone.  He could not place a call.

59. On the second visit (mid-November 2005), he saw a large black telephone cable with a small green box under the front porch.  He tested the jacks inside the property, the original box as the northeast corner and the box under the stairs.  He found neither dial tone nor any static.  He further noted that he tested his test phone at his home before testing for service at the property.  The only apparent recent activity was the addition of the box under the stairs.  Nothing appeared to be new at the box on the northeast corner of the building.  After Ms. Gold told him that service was working a third time, he repeated this process on a third day (mid to late December 2005), but there was still no dial tone.

60. When he visited the building, he never saw any indication that others had access to the building and Ms. Gold told him he was the only one with access at that time.  Ms. Gold told him there would be a Qwest employee working on the lines, but he did not see anyone.  On one specific occasion, he went to meet the Qwest representative, but he never encountered anyone at the property.

61. Ms. Joni Duran, an Escalation Analyst, presented Qwest’s evidence.  She addresses regulatory complaints and business service claims.  In the course of her duties, she investigated the Complaint by reviewing Qwest records and interviewing unspecified Qwest employees.  Based thereupon, she is familiar with the facts of the case.  She admits that she has no independent knowledge of the facts of this case.  

62. Ms. Duran notes that, at some time in the past, residential service had been provided to Ms. Gold at the property without incident.  Qwest also provided business telephone service to Ms. Gold with telephone no. 970-728-7233.  The service address is 74 Forest Service Road 630 in Telluride, Colorado.

63. Ms. Gold purchased a flat-rate business land line including a package of features.   Features selected by Ms. Gold included call-forwarding.  The package also included a wire maintenance agreement.  All services were priced in accordance with tariff rates and totaled approximately $70 per month.  The monthly bill was comprised of $39.99 for the land line package; $3.99 per month for minimum long distance; $5.00 for a toll free telephone number; and $7.57 for access charges, plus taxes and surcharges.

64. Ms. Duran reports that Ms. Gold’s business service began in August 2004 and was terminated for non-payment in December 2005.  There is a final balance due and outstanding of $540.51 that includes monthly charges for April 2005 through December 2005, long distance, taxes, surcharges, fees, and a toll-free number.

65. Reviewing Ms. Gold’s account, Ms. Duran identified 17 contacts with Qwest’s repair center.  She characterized seven to only seek unspecified information and three relating to outages for non-payment.  Dispatch of a service technician was never refused.  Repair dispatches occurred on: June 22, 2004; August 16, 2004; October 25, 2004; January 24, 2005; January 25, 2005; January 26, 2005; February 17, 2005; October 9, 2005; October 20, 2005; and October 28, 2005. On eight of these occasions, Qwest’s records indicate that technicians visited the property.  

66. Ms. Gold’s Complaint also included correspondence received from Doug Platt, External Affairs, for the Colorado Public Utilities Commission. Mr. Platt’s correspondences expresses an understanding that burial of a new drop in the County easement was not possible until spring 2005, but that it appeared the drop would soon be buried. His correspondence includes correspondence from Ms. Maxine Deibert, Qwest Customer Advocacy, dated November 17, 2004, responding to the informal repair complaint submitted to the Commission.  Ms. Deibert cites additional repair history. 

67. Ms. Deibert’s correspondence (dated November 17, 2004) recites three reports to Qwest repair in 2004:  October 25, 2004; August 16, 2004; and June 22, 2004.  

68. Ms. Gold also attached correspondence from Ms. Brenda Spence, Qwest’s Customer Advocacy Manager addressed to Ms. Martha Contee, Consumer Inquiries and Complaints Division, Federal Communications Commission (FCC).  Ms. Spence’s correspondence references Ms. Gold’s informal complaint filed with the FCC and provides additional information regarding the repair history.

69. Ms. Spence’s correspondence (dated January 30, 2006) recites three reports to Qwest repair in 2005:  October 20, 2005; February 17, 2005; and January 26, 2005.   

70. Ms. Deibert’s correspondence states that Ms. Gold contacted Qwest repair on June 22, 2004, requesting that her line be checked “for illegal tap/static on all phones.”  Qwest “switched line” and closed the ticket on June 23, 2004.

71. On August 16, 2004, repair was dispatched regarding the acknowledged lightning strike.  According to Ms. Deibert’s correspondence, Ms. Gold complained to Qwest repair that she had “no dial tone/out of service.”    Addressing “[w]hat Qwest found/did to fix the problem,” it is noted that:  (1) Ms. Gold cancelled the request; (2) customer changed inside wiring; and (3) Qwest found drop hit by lightning.  The ticket was closed on August 17, 2004.

72. On August 17, 2004, Qwest records reflect that the customer reported finding an inside wiring problem at the property and wanted to cancel the service request.  Despite the stated request, the technician was dispatched and the line was tested.

73. Ms. Deibert reports that Ms. Gold complained on October 25, 2004, that her line was out of service and that all phones buzz.  Qwest placed a “temp” to correct the problem on the same date.

On January 24, 2005, Ms. Gold complained there was no dial tone.  Qwest records reflect that a technician was dispatched who checked the line at the network interface.  Even though the line was found to be working, the Qwest technician “changed over” line assignments in an attempt to address the customer complaints.
  According to Ms. Spence’s 

74. correspondence, this ticket resulted in Qwest placing a temporary line at the pedestal on January 26, 2005.

75. On January 25, 2005, Ms. Gold complained there was no dial tone.  On January 26, 2005, a technician was dispatched who found that the County’s grader cut the existing cable.  A temporary drop was installed to reinstate service.  Qwest records reflect that after the repair, the technician checked the line at the network interface.  

76. Ms. Duran acknowledged that Qwest agreed a new cable needed to be placed after the County cut the prior line.  In fact, the line was later buried and the new wire was connected to a new network interface device at the property (under the front steps).  However, Qwest never connected the new wire as a replacement to provide service.  

77. On February 17, 2005, Ms. Gold complained there was no dial tone.  Qwest records reflect that a technician was dispatched who checked the line at the network interface.  Ms. Spence reports that this ticket was closed on the same date.

78. On October 9, 2005, the technician dispatched could not find the property location.

79. On October 20, 2005, Ms. Gold complained there was no dial tone.  Qwest’s records reflect that a technician was dispatched who checked the line at the network interface.  Even though the line was found to be working, the Qwest technician “changed over” line assignments in an attempt to address the customer complaints.  

80. Ms. Duncan found that after each visit by a technician, the repair ticket was closed.  Qwest records show the line was tested on each occasion and found to be working properly.

81. On December 5, 2005, Qwest mailed its Disconnect Notice to Ms. Gold informing her that full payment for regulated services must be received by December 14, 2005 in order to avoid disconnection of her service.  Based thereupon, Qwest disconnected Ms. Gold’s service on December 20, 2005.

82. According to Qwest’s records, service was disrupted on January 25 and 26, 2005 when the County cut the cable supplying service.  Service was also disrupted for non-payment on December 8, 2004; December 9, 2004; and September 21, 2005.  Service was disconnected for nonpayment on December 20, 2005 and has not been reinstated.  For all other times between August 2004 and December 20, 2005, service was provided according to Qwest records.  Any credits due for service disruptions have already been applied to the account.

83. Qwest’s records reflect that Ms. Gold spoke to Bruce Gregg, a Qwest Service Representative, on two occasions.  According to notes recorded by Mr. Gregg, they spoke on August 19, 2005.  Ms. Gold was removed from autopay service because her card was rejected on two occasions.  Ms. Gold disputed the charges on her account and complained that her service had not been working since August 2004.  He noted that the outage needed to be reported to repair.  Once the service was repaired, they could discuss any appropriate credit for out of service.  Ms. Gold demanded credit without awaiting restoration of service.  Mr. Gregg’s notes reflect that he was unable to properly credit the account until service was restored and that he could not guarantee any credit would be forthcoming until the matter was investigated.  He also mentioned he would talk to his supervisor regarding the account.

84. On September 21, 2005, Mr. Gregg again noted the account, but Ms. Duran could not determine whether he in fact spoke to her at that time.  He noted that he had talked to a repair manager and that such person said there were no recent or pending trouble reports, that they checked the repair and billing notes and the last reported repair call was in February of 2005; however, there was also a note in January of 2005 that the customer was to receive a two-week adjustment for out-of-service.  Accordingly, Mr. Gregg issued a credit to the account on September 21, 2005.

85. On cross-examination, Ms. Duran acknowledged that Qwest records reflect “several” requests for credit by Ms. Gold; however, she did not state when or to whom such requests were directed.  Ms. Duran acknowledged Ms. Gold’s prior assertion that a Qwest technician placed a long distance call from the box on the corner.  The call was placed to Denver in October 2005 and Ms. Gold was billed for the call.

86. Ms. Duran stated that October 28, 2005 was the date of the last Qwest recorded complaint for lack of dial tone before disconnection on December 20, 2005.

87. Qwest has no record of a request to port Ms. Gold’s telephone number to another provider.

88. Qwest states that records indicate that Ms. Gold’s line was tested on several occasions.  However, the testing process was only described in a general sense, rather than based upon specific testing conducted on each occasion.  Also, all testimony regarding Qwest’s testing of the line was hearsay evidence.

89. Based upon records, Qwest asserts that the telephone line was working with clear service.  Ms. Duran described how the repairperson answering the phone runs an electronic test.  If the customer reports something wrong, a technician is dispatched.  They start testing from the central office making sure there is a dial tone to the terminal box that is probably the box on the corner. Then the cable to the property is tested at the terminal.  Then, they test the network interface where it enters the home.  With customer permission, inside wiring is tested.  But for any obligations under a wire maintenance agreement, Qwest is only obligated to provide a dial tone to the network interface connection.

90. Mr. Davis clarified that no other service was being provided through the pedestal.  Thus, the ability to test Ms. Gold’s drop through use of another line was limited.  There was no testimony as to how the general testing process was affected by this limitation.

91. Both parties addressed long distance telephone calls billed to Ms. Gold’s telephone number.  According to Qwest’s records (not introduced in evidence), there were four long distance calls billed to Ms. Gold’s telephone number.  On October 29, 2005, a call to Qwest’s internal buried service office was billed.  On January 10, 2005, Ms. Gold was billed for two calls placed to 212-529-3364, Ms. Gold’s business telephone number in New York.  On January 24, 2005, a final call was billed to 212-529-3364.  Qwest points to these calls as proof that the telephone line was working at such times. 

92. Ms. Gold testified that a lack of long distance telephone calls being placed from the business property in more than one year’s time is consistent with the lack of service complained of.  She argues that on October 29, 2005, a long distance call to Qwest’s offices in Denver appeared on her bill, but that the call was placed by a worker from Qwest’s corner main box, not from the property.  Ms. Gold is certain that the call was placed from such box because the Qwest personnel told her so and she immediately complained because she believed this practice to be improper.  Qwest acknowledges some complaint in this regard.

93. Ms. Gold testified that Qwest billed long distances telephone calls to her number on a second instance that were placed by Qwest personnel from the main box at the corner - - not from her property.  She complained to Qwest about these calls being billed to her.

94. On cross-examination, Qwest asked if Ms. Gold was familiar with long distance telephone calls that were billed to her number in January 2005.  She testified that there was no one at the property - - it was impossible that calls were placed from her property.  There was no service and no one was there.  She testified that at that point in time no one else had access to the property.  

95. Ms. Gold requests:  (a) that her account with Qwest be credited $568.82; and (b) a refund for $470.83 in payments for services not received.

96. Qwest requests:  (a) that Ms. Gold’s requested relief be denied; and (b) that Ms. Gold be mandated to pay her final bill of $540.51, as reflected in the bill in Exhibit 1.  

III. DISCUSSION AND CONCLUSIONS
97. Respondent does not challenge the Commission’s jurisdiction, and the record establishes the Commission’s subject matter jurisdiction in this case.  In addition, the Commission has personal jurisdiction over Respondent, which generally appeared both through its Answer and at the hearing.  The ALJ finds and concludes that the Commission has jurisdiction over this matter and over the Respondent.  

98. Complainant has the burden of proof.  Complainant must prove by a preponderance of the evidence all material allegations of the Complaint.
  Section 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1.  For the reasons discussed below, the ALJ finds and concludes that Complainant has met her burden of proof in part.  

99. It is undisputed that Ms. Gold’s service was affected by a lightning strike in August 2004.  

100. Qwest records reflect that service was restored on August 17, 2004 and remained in effect until December 2005, excepting suspension for nonpayment and a few days of service in January 2005.  In view of the evidence as a whole, this defense fails against the evidence presented by Ms. Gold.

101. Ms. Gold describes a cycle of events.  She contacted Qwest to make an out-of-service trouble report.  Qwest reported the service to be working.  Either she or someone she hired personally tested the service inside her property and at the network interface device.  When no service was found, she contacted Qwest again.  

102. Due to lack of telephone service, Ms. Gold relocated her business and initiated call-forwarding service, choosing to forward calls placed to her telephone number to an answering service.  From September 2004 to December 2005, Ms. Gold never cancelled the forwarding of calls.

103. By use of the call-forwarding service, Ms. Gold was able to benefit from Qwest’s services.

104. After some time, service difficulties remained unresolved and frustration mounted.  Ms. Gold later began to compile records of activity to document her efforts. Within the period in dispute, she also sought assistance from the Commission and the FCC.  

105. This case turns on the ultimate disputed fact of whether or not Qwest provided services billed to Ms. Gold for the period of August 16, 2004 through December 20, 2005.  It is elementary that Ms. Gold does not benefit from paying for services she does not receive and that Qwest does not benefit from trying to retain a customer without providing services.

106. Ms. Gold complained to Qwest repair on numerous occasions.  While Qwest acknowledges 17 contacts with the repair office, there were notably several additional contacts complaining to various Qwest personnel regarding the lack of service provided.

107. The relevant timeframe of this Complaint extends for more than a year with discrete segments in the chronology of events.  Both parties consistently state that Ms. Gold’s service was disrupted due to a lightning strike on August 16, 2004.  Qwest found the drop to have been hit by lightning.

108. As of September 2004, Ms. Gold relocated her business because she could not get service.  Consistent with the lack of service, Ms. Gold requested that call-forwarding service be added to her line so that she could receive messages from customers attempting to contact her business.  Ms. Gold requested that Qwest initiate call-forwarding of all calls to her existing answering service.  She testified that she utilized this process on more than one occasion and that she never initiated call-forwarding from the telephone line at issue in this docket.

109. While Ms. Gold was at the premises, she tested the line for service on numerous occasions.  When Ms. Gold moved her business in September 2004, there was no dial tone at her property. 

110. Ms. Gold offers less evidence as to the status of her service from September 2004 to October 2005, when Mr. Morelle first tested her line for service. She stated that Qwest reported the service to be working, but she tested it and found no service.  However, there is no chronology of testing or complaints to Qwest repair during this period.

111. Ms. Gold made a repair complaint to the Public Utilities Commission in October 2004 that is not in evidence.  However, Qwest’s response is included in the Complaint as well as Mr. Platt’s correspondence resolving the informal complaint to the Commission.  Qwest’s response characterizes the inquiry to only address burial of a line and states that service was in effect.  Mr. Platt’s correspondence does not address restoration of service.  Inexplicably, and contrary to Ms. Gold’s testimony in this case, the only reasonable inference is that Ms. Gold’s informal complaint to the Commission did not assert a lack of service.  

112. Ms. Gold makes extensive arguments that Qwest’s failure to bury a new line from the pedestal to her property evidences a lack of service.  Qwest admits that a new line was buried in November 2005 that was never used to provide service.  However, there was no requirement for Qwest to utilize the new line if adequate service was being provided by other means (i.e., the original wire).

113. According to Qwest records, three long distance charges were billed to Ms. Gold’s account on January 10, 2005 and January 24, 2005.  Ms. Gold asserts that is not possible because no one had access to the property at that time.  

114. Ms. Gold complained on October 28, 2005 that there was no dial tone at her property.  A Qwest technician was dispatched the next day, the same day a long distance call was placed to an internal Qwest telephone number.  Ms. Gold’s log coincides with this information and concludes that the call billed to Ms. Gold’s telephone number was placed to an internal Qwest number from Qwest facilities off Ms. Gold’s property. 

115. Ms. Gold’s uncontradicted testimony is that all long distance calls were placed by Qwest personnel using Qwest facilities off her property.  

116. Although this predates Ms. Gold’s log of activities, she recalled understanding that she was being billed for the calls placed by Qwest personnel and complained as such.  While Qwest records do not show a technician being on site at all times during which the long distance calls were placed, their records also do not reflect all times that Qwest personnel were at the property.  Qwest’s records indicate that personnel were at the property on January 24, 2005 and October 28, 2005, and that the line was tested on both dates.  Ms. Gold’s Complaint regarding the charges is generally acknowledged by Qwest and is reflected in Ms. Gold’s log and testimony.

117. In light of the entire repair history, it is not credible that Qwest tested the line on January 24, 2005; January 25, 2005; and January 26, 2005 and found the line working each time.  

118. A disruption of service is acknowledged on January 24, 2005.  It is particularly interesting that Qwest’s records indicate that the line was switched and tested on January 24, 2006, but found to be cut by the County on the next day. 

119. On January 25, 2005, Ms. Gold complained that there was no dial tone.  The County was found to have cut the line, which Qwest’s records show to have been repaired on January 26, 2005.  Qwest’s testimony that the line was tested on January 25, 2005 is also inconsistent with the credit issued for lack of service.  Thus, it appears unlikely that the line was working on January 25, 2005, despite Qwest records.

120. Following the acknowledged cut of the line providing Ms. Gold’s service, Qwest repaired and tested the line on January 26, 2006.

121. Approximately two weeks after Qwest records show that Ms. Gold’s line was cut in January 2005, another complaint was made for lack of dial tone.  Ms. Gold provided no basis upon which she alleged service was not being provided at that time.  

122. Ms. Gold has failed to meet her burden of proof to demonstrate that service was not in fact provided between Qwest’s repair of January 26, 2005 and Mr. Morell’s testing in October 2005.

123. Ms. Gold, Mr. Morelle, and Mr. Fullbright, described in detail the process they utilized to test for telephone service at Ms. Gold’s property.  All three witness testified as to utilizing a telephone with a modular jack to check for the existence of a dial tone at wall jacks in the property, at the original network interface device, and at the newly installed network interface device.  Mr. Fullbright explicitly verified testing the telephone being used to check Ms. Gold’s service.

124. Ms. Gold and her witnesses testified as to first-hand knowledge in testing for a dial tone on her line - - not a subjective test.  Qwest only presented hearsay testimony based upon, and limited to, business records.  The testimony fails to overcome the conflicting evidence presented by Ms. Gold.

125. Despite the fact that Qwest states that Ms. Gold’s service was generally in place for the entire life of the account, they changed over the line in June 2004, September 2004, January 2005, and October 2005.  The record does not reflect the number of pairs in the line to Ms. Gold’s property.  However, Ms. Duran stated that a standard line to private residences can provide up to four lines.

126. Despite investigative efforts, there are discrepancies among Ms. Duran (at hearing), Ms. Deibert (as of November 17, 2004), Mr. Davis (in his telephone conversation of December 2005), Ms. Spence (as of January 30, 2006), and the evidence at hearing.

127. Ms. Duran became familiar with this case by reviewing Qwest records.  Qwest only presented hearsay testimony regarding business records and interviews.  Yet, no such foundational documentation was utilized at hearing and not one interview was referenced with any specificity.  

128. Ms. Gold argued that Ms. Duran’s testimony should be discounted based upon her lack of first hand knowledge of the facts supporting her testimony.  In light of testimony as to diametrically opposed facts, this evidentiary foundation cannot be ignored.  In weighing the evidence, the ALJ must consider the credibility of testimony as well as the weight of evidence.  

129. Perhaps the most compelling testimony is from two independent witnesses.  While Qwest’s records indicate that service was working properly, and after being told by Qwest that service was in place, Ms. Gold requested that Mr. Morelle and Mr. Fullbright each visit the property between October and December 2005 to test the telephone line for a dial tone at the network interface device.  After a thorough and methodical testing, no dial tone was available whatsoever despite Qwest’s statement that service was being provided.

130. Ms. Gold recorded her telephone conversation with Mr. Davis, Qwest Contract Inspector.
  Mr. Davis indicated that only a soft dial tone was on the line at the time of his conversation in December 2005.  He explained that a soft dial tone would only allow calls to be placed to 911 for emergency service.  Based upon the evidence presented, the recorded telephone conversation must have occurred after Ms. Gold’s telephone service was disconnected for nonpayment and after Mr. Morelle and Mr. Fullbright tested for a dial tone.  Thus, addressing service after December 20, 2005, the conversation has limited relevance to the dispute regarding services billed before December 20, 2005. 

131. In the face of substantial evidence, Qwest presented only hearsay testimony that does not refute Ms. Gold’s case.  Ms. Duran testified as to line testing procedures and Qwest records.  No testing documentation of any kind was presented at hearing.

132. Several out-of-service trouble reports were made.  Despite Qwest’s records systematically “closing” tickets, there is little corroborating evidence that voice grade service was provided to Ms. Gold’s property.  The absence of evidence in Qwest’s defense is telling.  

133. The Commission prescribes rules and regulations covering telecommunications providers, services, and products.  Rule 6.1 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 CCR 723-1, requires Qwest to maintain an accurate record of all oral and written complaints made by its customers regarding service, or rates, and charges.  While testimony was offered, complying records were not produced at hearing.

134. Rule 6.4 requires Qwest to maintain maintenance and operations records for various tests and inspections, to include non‑routine corrective maintenance actions.  Corrective maintenance records shall show the line or facility, such as metering and recording equipment, that was tested or inspected.  The records shall also include the reason for the test, the general conditions under which the test was made, the results of the test, and the corrections made.  Qwest generally describes a testing process of Ms. Gold’s line.  However, no records were produced documenting that status of any line or facility affecting Ms. Gold’s service.

135. In the event Ms. Gold’s jurisdictional service from Qwest is interrupted and remains out of order for more than 8 hours during a continuous 24-hour period after being reported by the customer, or found to be out of order by Qwest, (whichever occurs first).  Rule 10.2.3 requires appropriate adjustments to automatically be made to Ms. Gold’s bill.  Qwest failed to credit Ms. Gold’s bill for all times out of service.

136. Qwest’s argument that service was generally active throughout the time at issue fails in comparison to compelling testimony that service was in fact not working at the property on several occasions after Ms. Gold complained.  Ms. Gold partially met her burden of proof.

137. The ALJ finds and concludes that Qwest failed to provide a dial tone and/or voice grade service to Ms. Gold from August 16, 2004 through January 26, 2005 and October 15, 2005 through December 20, 2005.

138. Ms. Gold is entitled, at a minimum, to a credit on the monthly bill for jurisdictional local exchange carrier services proportional to the duration of the service interruption, with each occurrence of the loss of service for 8 hours during the 24-hour period counting as 1 day.  

139. Based upon evidence presented at hearing, Ms. Gold utilized call-forwarding service for substantially all of the period from September 2004 through January 26, 2005 and October 15, 2005 through December 20, 2005.  While call-forwarding is an added feature, it is dependent upon another telephone service.

140. After moving her business, Ms. Gold benefited from the call-forwarding service that she received from Qwest as well as the toll-free number that allowed customers to reach her.  This is also evident because Ms. Gold did not transfer her service while awaiting restoration of service.  

141. Ms. Gold subscribed to Qwest Choice business for $39.99 per month, which includes a line at $35.02, Unistar, and up to five selected features.

142. Ms. Gold argues that the value of the services she received (basically call-forwarding) was $16 per month.

143. Ms. Gold also benefited from the toll free service she purchased for $5.00 per month.  Through this service, customers were able to dial a toll free number and be connected to Ms. Gold’s business telephone number.  

144. Ms. Duran provided testimony regarding Qwest’s “remote call forward” service that provides a telephone number or directory listing that rings to another telephone number.  This sounds like the most accurate description of the services Qwest actually provided to Ms. Gold from September 2004 through January 26, 2005 and October 15, 2005 through December 20, 2005.

145. Ms. Duran was not specifically aware of the cost for this service, but estimated the cost at approximately 75 percent of the cost for monthly service.

146. Based upon the foregoing, the ALJ finds that, from September 2004 through January 26, 2005 and October 15, 2005 through December 20, 2005, Ms. Gold benefited from the services she received to the extent of $26.27 (.75*35.02) per month, plus the $5.00 toll-free number service, plus applicable taxes, fees, and surcharges that apply to remote call-forwarding and the toll-free number.

147. By failing to provide dial tone and voice-grade service, Qwest failed to provide access to long distance service.  Accordingly, the benefits that Ms. Gold otherwise received (i.e., approximately $31.27) were reduced by monthly recurring long distance charges billed in the amount of $9.49 per month, plus applicable taxes, fees, and surcharges that apply to such long distance charges.

148. Qwest shall file an accounting of the calculated credit for charges billed in excess of the net benefit received by Ms. Gold in accordance with the discussion herein, and credit Ms. Gold’s account in the same amount, within ten days of the effective date of this decision.

149. Ms. Gold shall pay the remainder of any amount due, if any, after application of payments and credits.  

150. If the adjusted final billing reflects a credit balance, Qwest shall refund such credit amount in the ordinary course of business.

151. If the foregoing credit results in no additional balance due, or if Ms. Gold pays the final balance due within 15 days of the adjusted final billing, Qwest shall forthwith restore Ms. Gold’s telephone service to the extent necessary for an alternative provider to port Ms. Gold’s telephone number, 970-728-7233.  Upon such activation, Qwest shall file and serve written notice thereof in this docket and then maintain such activation for 30 days following service of such notice.  

152. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

IV. ORDER
A. The Commission Orders That:

1. The Motion for Reconsideration of Decision No. R06-0216-I is denied.

2. The “Motion-Request for Relief” is denied to the extent that the relief sought is beyond the scope of the Complaint.  As to the remainder, the merits of the Complaint will be decided, leaving remaining issues in the “Motion-Request for Relief” moot.

3. The Complaint by Lisa D. Gold against Qwest Corporation (Qwest) is granted in part.  Ms. Gold is entitled to a credit on her account for jurisdictional local exchange carrier services from the September 30, 2004 through January 26, 2005 and October 15, 2005 through December 20, 2005, to the extent not previously credited, less the net benefit of service provided consistent with the discussion above. Qwest is precluded from recovering additional charges billed.
4. Within ten days of the effective date of this Decision, Qwest shall file and serve an accounting of the calculated credit for charges billed in accordance with the discussion above. 

5. If the foregoing credit results in a credit balance, Qwest shall refund such balance in the ordinary course of business.

6. If the foregoing credit results in any remaining balance due, Ms. Gold is ordered to pay such final balance due within 15 days after Qwest serves the accounting of the calculated credit for charges billed in accordance with the discussion above.

7. If the foregoing adjustments result in no additional balance due, or if Ms. Gold timely pays the final balance, Qwest shall restore Ms. Gold’s telephone service (telephone no. 970-728-7233) to the extent necessary for an alterative provider to port Ms. Gold’s telephone number.

8. Upon activation required in paragraph 7, Qwest shall serve notice of same upon Ms. Gold and shall maintain such activation for a period of 30 days following the date of service.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� He was certain this visit was before December 28, 2005, but admitted it could have been after December 20, 2005.


� Changing over the line refers to using a different pair of wires within the existing cable to the property.  


�  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  


� Ms. Gold complained about the reliability of this service.  However, the only evidence presented at hearing was that the service required reactivation after suspension of service for nonpayment.  Qwest acknowledges that call-forwarding will be initiated at a customer’s request in exceptional circumstances and that suspension of service for non-payment will deactivate call-forwarding service.  Ms. Gold’s service was disrupted for non-payment on December 8, 2004; December 9, 2004; and September 21, 2005, explaining needed action to initiate call-forwarding.


� Having reviewed the entire telephone conversation, Mr. Davis should be rewarded for extraordinary customer service for his attempts to verify that service was available at the property after Ms. Gold’s service was disconnected.
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