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I. statement  
1. On April 3, 2006, Level 3 Communications, LLC (Level 3 or Petitioner) filed a Petition for Rulemaking (Petition).  Level 3 asks that the Commission initiate a rulemaking "to streamline the administrative process by which carriers holding certificates of public convenience and necessity may complete transfer of control and financing transactions."  Petition at 1.  The filing commenced this docket.  

2. On April 11, 2006, the Commission gave public notice of the Petition; established an intervention period; and established a procedural schedule.
  By this Recommended Decision, the procedural schedule will be vacated.  

3. On May 11, 2006, the Colorado Office of Consumer Counsel (OCC) timely intervened in this proceeding.  

4. The intervention period has expired.  Level 3 and OCC are the only parties.  

5. By Minute Entry dated May 18, 2006, the Commission referred this matter to an Administrative Law Judge (ALJ).  

6. On June 12, 2006, Petitioner filed the Direct Testimony of William P. Hunt III, who is Vice President of Public Policy for Level 3.  This testimony supports granting the Petition and offers Level 3's reasons underpinning its proposed rules.  

7. Pursuant to §§ 40-15-204, 40-15-303, and 40-15-509, C.R.S., prior Commission authorization is required for, inter alia, the sale, assignment, lease, or transfer of a certificate of public convenience and necessity (CPCN) to provide jurisdictional telecommunications services.  Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-2-2102(c), prior Commission authorization is required for, inter alia, the sale, assignment, lease, encumbrance, or transfer of either a Letter of Registration (LOR) to provide jurisdictional telecommunications services subject to part 3 of title 40, article 15, C.R.S. (Part 3 services) or a CPCN to provide jurisdictional telecommunications services.  

8. Rule 4 CCR 723-2-2109 establishes the contents of an application for authorization to transfer.
  In addition, as pertinent here, that Rule requires the transferor and the transferee to file a joint application at least 45 days before the effective date of the proposed transfer.  Once filed, an application is processed in accordance with the Rules of Practice and Procedure, 4 CCR 723 Part 1, and particularly Rule 4 CCR 723-1-1303.  

9. The Petition seeks to change the procedure by which the Commission considers requests for permission to transfer control of assets and for permission to complete financing transactions affecting Commission-issued CPCNs to provide jurisdictional telecommunications services and LORs to provide Part 3 services.  The Petition asks that the Commission open a rulemaking and, in that rulemaking, adopt new rules proposed by Level 3.  See Proposed Streamlining Rules for Transfers of Control and Financings, appended to the Petition as Attachment A.  

10. The proposed rules, if adopted, would substitute a notice process for the current application process.  Broadly, under the Level 3-proposed rules, a non-dominant Competitive Local Exchange Carrier (CLEC) would file with the Commission a notice that the CLEC had filed with the Federal Communications Commission (FCC) an application pursuant to 47 Code of Federal Regulations (CFR) § 63.03.
  Upon its filing with the Commission, the CLEC notice would be deemed effective approval of the transfer by the Commission.  The parties to the transfer could close their transaction upon receipt of FCC approval, receipt of Department of Justice approval (if required under the Hart-Scott-Rodino Act), and filing of the notice with the Commission.  The Commission apparently would retain some capability to make inquiries into the proposed transfer and to impose conditions on the proposed transfer, but the parameters of that capability and the circumstances under which the Commission would be able to exercise its authority are unclear.  

11. Section 63.03 of 47 CFR applies only to applications for the transfer of control of lines or for authorization to operate pursuant to 47 U.S.C. § 214.  "The FCC does not impose any regulatory requirements or process on ... financing transactions."  Petition at 6 (emphasis in original).  Thus, § 63.03 does not pertain to encumbrances or financing transactions.  

12. After due consideration of the Petition and for the reasons stated below, the Petition will be denied.  

13. First, the Commission recently concluded a comprehensive review and rewrite of its rules pertaining to telecommunications.  Docket No. 03R-524T.  Level 3 did not participate in that docket and, thus, did not raise its concerns about the application process.  

14. All Commission telecommunications rules were within the ambit of the Docket No. 03R-524T review process, which began in late 2003 and concluded in December 2005.
  In addition, all authorized providers of telecommunications service in Colorado received notice of this rulemaking and, from the Order which opened the docket, were informed that all could participate and could raise any issue with respect to any telecommunications rule.  Decision No. C03-1393.  The Commission expressly  

note[d] that the parties [in that proceeding had] an opportunity to suggest changes to the rules governing regulated utilities.  The Commission [stated that it would] consider any suggestions as to how [its] rules [might] be made more efficient, rational, or meaningful.  [The Commission] recognize[d] that regulation imposes costs, and therefore, ... note[d] that suggestions as to which rules [were] not necessary or [were] unduly burdensome [would] be fully considered by the Commission.  

Decision No. C03-1393 at ¶ 6.  

15. A principal advantage of such a comprehensive review is that the Commission was able to consider each suggested change in the context of all telecommunications rules and, thus, was able to determine the effect which one rule change might have on other rules and other processes.  In addition, the Commission was able to evaluate the impact of each suggested change, and to consider trade-offs when necessary, within the overall package of rules.  The Commission could perform this assessment best when one or more participants brought an issue to the Commission's attention; hence, the Commission's explicit invitation for comments and suggestions from affected carriers.  

16. Among the rules listed in Decision No. C03-1393 was Rule 4 CCR 723-25, which, inter alia, contained Rule 4 CCR 723-25-8.  Rule 4 CCR 723-25-8 established the requirement that a carrier file an application for authorization for a transfer.
  That Rule, in virtually all particulars, was identical to Rule 4 CCR 723-2-2109 to which Petitioner now objects as being burdensome, restrictive, and time-consuming.  

17. As noted, Level 3 did not participate in Docket No. 03R-524T.  To the extent that issues exist, the difficulties identified by Level 3 in its Petition were present under Rule 4 CCR 723-25-8 and were not created by promulgation of Rule 4 CCR 723-2-2109.  Level 3 had the opportunity to present its concerns during the two-year rulemaking process.  Its failure to bring the issues it now raises to the Commission's attention during the rulemaking deprived the Commission of the opportunity to investigate the issues in the broader context of all telecommunications rules.  

18. Second, a number of facilities-based CLECs participated actively, and raised wide-ranging issues, in Docket No. 03R-524T.  Review of the record reveals that no participant voiced a concern about filing an application with the Commission for authorization to transfer.  It is reasonable to assume that, had the issues identified by Level 3 been of widespread concern to CLECs, one or more of the participating CLECs would have brought the issues to the Commission's attention during the course of the rulemaking.  The CLECs' silence somewhat undercuts Level 3's advocacy that a streamlined approval procedure is needed in light of the adverse impacts on CLECs of having to comply with Rule 4 CCR 723-2-2109.
  

19. Third, it is possible that in the relatively near-term future the Commission will undertake a "clean-up" rulemaking for its telecommunications rules.  At that time, if it elects to do so, Level 3 should be able to participate and to bring to the Commission's attention its issues with the application process for transfers.
  This will give the Commission the opportunity, which is missing now, to evaluate the issues and suggested procedures in a broader context.  

20. Fourth, Level 3 did not provide, either in the Petition or in the pre-filed direct testimony, any real-life examples of situations in which having to comply with Rule 4 CCR 723-2-2109 or its predecessor Rule 4 CCR 723-25-8 adversely affected a non-dominant CLEC.  The Petition and pre-filed testimony present generalized statements of perceived harm or hypothetical situations.  In view of the fact that the substance of Rule 4 CCR 723-2-2109 has been in effect for years (see Rule 4 CCR 723-25-8), the absence of concrete examples of harm is telling.  Nothing presented convinces the ALJ that there is an immediate and concrete harm which warrants, or an issue of sufficient significance to warrant, commencing a rulemaking at this time.  

21. Fifth, it may be that at least some of the transactions which Level 3 believes may be delayed if the current application process is required will involve  

only holding companies that do not provide telecommunications service in Colorado.  [The Commission has stated that] [h]olding companies do not meet the definition of "public utility" in § 40-1-103(1)(a), C.R.S., when they do not operate for the purpose of directly supplying the public with telecommunications or other utility-related services.  [It] also [has found that] holding companies [under certain circumstances] are [not] properly deemed public utilities for purposes of § 40-5-105, C.R.S.  [When the merger under review would] not affect any Commission issued certificates, or any assets of a Commission-regulated entity[, and] [o]wnership of the holding company subsidiaries that operate in Colorado will not change[,]  

the Commission has found that it does not have jurisdiction over a merger transaction, for example.  Decision No. C05-0641 at ¶¶ 9, 11, 14; see also Decision No. C05--5-1 (same), Decision No. C04-0046 (same).  If an affected CLEC (or other carrier) has a question about the applicability of Rule 4 CCR 723-2-2109 (or any other Commission rule) to a particular transaction, that carrier may file with the Commission, pursuant to Rule 4 CCR 723-1-1304(i), a petition for declaratory order.  

22. Sixth and finally, to the extent that a situation may arise in which complying with Rule 4 CCR 723-2-2109 is problematic and there is insufficient time to use alternative methods of obtaining a ruling from the Commission, the affected CLEC may seek a waiver of, or variance of, that rule through the mechanism provided by Rule 4 CCR 723-1-1003.  In addition, the affected CLEC may seek a shortened notice period or other procedural relief which will speed the process by which the Commission reviews an application to transfer.  Level 3 has not addressed these existing procedures, let alone explained why using them is insufficient to take care of its concerns.  

23. Rulemaking is an expensive and resource-intensive process, both for the Commission and for the participants in the rulemaking.  As a result, the Commission does not undertake rulemaking lightly.  As the moving party, Petitioner bears the burden of establishing that the requested rulemaking is necessary or ought to be undertaken to address an identified issue or problem requiring redress.  See Rule 4 CCR 723-1-1500 (person seeking order bears burden of proof).  In this case, Petitioner has not met its burden.  The Petition will be denied.  

24. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER  
A. The Commission Orders That:  
1. The Petition for Rulemaking filed by Level 3 Communications, LLC is denied.  

2. The procedural schedule established in the Notice of Petition Filed dated April 11, 2006 is vacated.  

3. Docket No. 06M-190T is closed.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  As a general matter of Commission procedure, the Commission typically considers a petition for rulemaking without first noticing that petition.  See Rule 4 CCR 723-1-1306 (addressing rulemaking).  For unknown reasons, the Level 3 Petition was noticed prior to being considered by the Commission.  


�  Rule 4 CCR 723-2-2101(b) defines "transfer" as meaning  





any or all of the following:  


(I)	A transaction to convey, by sale, assignment, or lease:  a CPCN; a certificate to provide local exchange telecommunications services in existence on July 30, 2001; a LOR; or any combination of these;  


(II)	A transaction to obtain, whether by conveyance of assets or shares, controlling interest in a provider defined as a public utility;  


(III)	A conveyance of assets not in the ordinary course of business; or 


(IV)	An execution of a merger of a telecommunications provider defined as a public utility.  


�  Section 63.03 governs the FCC's streamlined procedures for consideration of applications for the transfer of control of lines or authorization to operate pursuant to 47 U.S.C. § 214.  Notably, although § 63.03(b) establishes presumptively streamlined categories, § 63.03(c) provides that "[a]t any time after an application is filed, the [FCC], acting through the Chief of the Wireline Competition Bureau, may notify an applicant that its application is being removed from streamlined processing, or will not be subject to streamlined processing."  If the application is not subject to streamlined processing, then "[e]xcept in extraordinary circumstances, final action on the application should be expected no later than 180 days from public notice that the application has been accepted for filing."  Section 63.03(c)(2).  The Level 3-proposed rules do not appear to address how the Commission would treat applications which, although once subject to the FCC's streamlined procedures, are no longer subject to those FCC procedures.  


�  The new telecommunications rules became effective on April 1, 2006.  


�  Rule 4 CCR 723-25-2.17 defined "transfer."  In all pertinent respects, that definition is identical to the definition now found in Rule 4 CCR 723-2-2102(b).  


�  Similarly, the absence of CLEC intervenors in this docket suggests that CLECs are not overly concerned about having to comply with Rule 4 CCR 723-2-2109.  


�  In light of this Petition, it is also possible that the Commission, on its own motion, may ask participants in that future rulemaking to address the issues identified by Level 3.  
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