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I. STATEMENT

1. This docket concerns the complaint by McLeodUSA Telecommunications Services, Inc. (McLeodUSA) against Qwest Corporation (Qwest) filed on March 15, 2006.  

2. On May 15, 2006, McLeodUSA filed its Motion to Compel Responses to McLeodUSA’s First Set of Data Requests to Qwest and to Shorten Response Time.  By this motion, McLeodUSA seeks an order of the Commission compelling Qwest to provide complete responses to requests 01-003, 01-004, 01-006, 01-008, and 01-013 of its First Set of Data Requests to Qwest.

3. On May 30, 2006, Qwest’s Response to McLeodUSA’s Motion to Compel was filed.  Qwest objects to the requested discovery as not being relevant and not reasonably calculated to lead to the discovery of admissible evidence.

4. The Commission’s procedural rules allow any party to initiate discovery upon any other party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Relevant information need not be admissible at hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  See, Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 and Rule 26(b)(1) of the Colorado Rules of Civil Procedure (C.R.C.P.).

5. The Colorado Supreme Court has interpreted these discovery rules to permit very broad discovery and specifically stated, “When resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court for the City and County of Denver, 718 P.2d 1044, 1046 (Colo. 1986).

6. McLeodUSA’s No. 01-002 requests:

Provide electronic copies where available or hardcopies when electronic copies are not available of any and all documentation relating to any and all intervals of DC power plant usage monitoring, manual or automated, done by either or both Qwest power engineers and technicians.

7. McLeodUSA argues that discovery regarding the nature and amount of charges for DC Power Plant for collations will demonstrate that Qwest’s interpretation of the DC Power amendment results in discriminatory pricing, or access, to network elements.  Based thereupon, it argues that Qwest’s rate design to recover costs for costs studies, power-related equipment, investment, planning, and implementation are all relevant to this docket.  McLeodUSA seeks to discover extrinsic evidence to aid in interpretation of the DC Power amendment and whether a disproportionate amount of costs is being borne by McLeodUSA.  

8. Qwest initially characterizes the first claim for relief in the complaint only to include the manner of charges under the DC Power amendment.  Without regard to the accuracy of the characterization, Qwest argues relevance based upon such characterization.  However, in many instances, Qwest’s argument does not address McLeodUSA’s second claim for relief.  

9. Qwest objects to No. 01-002 because it is not restricted to Colorado.  Thus, Qwest asserts the request is overly broad and it would be unduly burdensome to respond.  Qwest estimates that it would take one day to gather responsive information that would then have to be compiled for production.

10. The Administrative Law Judge (ALJ) finds the discovery request propounded to be overly broad and burdensome.  Such regional information was not shown to be reasonably calculated to lead to the discovery of admissible evidence regarding rates in Colorado.  However, discovery will be compelled as to Colorado collocation sites.

11. McLeodUSA’s No. 01-003 requests:

Please provide electronic, fully executable copies of Qwest cost studies, and supporting documentation, supporting all collocation rates found at Section 8 of Exhibit A to the Qwest and McLeodUSA interconnection agreement.

12. McLeodUSA argues that the request is calculated to lead to the discovery of admissible evidence interpreting the DC Power Amendment at issue in this docket.  Further, it is argued that the cost information sought is relevant to the claim for excessive and discriminatory rates for DC power.

13. Qwest objects to No. 01-003 because it is not reasonably calculated to lead to the discovery of relevant or admissible evidence concerning the interpretation of the DC Power Measuring Amendment at issue in this ease.  Qwest disputes that “all of Qwest’s collocation rates” are at issue in this docket.  

14. Discovery reasonably calculated to lead to the discovery of evidence regarding interpretation of the interconnection agreement is within the scope of permissible discovery.  

15. Discovery reasonably calculated to lead to the discovery of evidence as to pricing discrimination is within the scope of permissible discovery.

16. As Qwest acknowledges, Commission rules define price discrimination as the act of selling different units of a service at price differentials not directly corresponding to differences in cost.  See Qwest Corporation’s Response to McLeodUSA’s Motion to Compel at 9.  Because Qwest’s cost is a necessary element in such determination, discovery reasonably calculated to lead to the discovery of evidence as to Qwest’s costs relative to sales of different units is within the scope of permissible discovery.

17. The ALJ finds the discovery request propounded to be overly broad and burdensome.  The complaint alleges discriminatory DC Power Plant pricing.  Thus, only the referenced rates at Section 8 of Exhibit A to the Qwest and McLeodUSA interconnection agreement affecting DC Power Plant pricing are relevant to this proceeding.  Discovery will only be compelled to such extent.

18. McLeodUSA’s No. 01-004 requests:

Please identify each circumstance to-date wherein a McLeodUSA collocation order required Qwest to invest in additional equipment or augment existing equipment relative to the equipment types listed below. Your complete response 

will identify the specific McLeodUSA collocation order and the specific equipment required to fulfill the order.

a.
Rectifiers
b.
Power Monitors
c.
Battery Distribution Fuse Bays (BDFB)
d.
Power Boards
e.
Batteries
f.
Generator or Alternators
g.
Fuel Tanks

19. McLeodUSA illustratively cites Qwest’s power augmentation testimony filed in Iowa and argues the availability and relevance of such cost information. 

20. Qwest objects to this request because it is unduly burdensome and would require Qwest to perform a manual, labor intensive, special study in order to answer (at least six days to respond to 01-004 and 01-006). Qwest also objects to this request because it is not reasonably calculated to lead to the discovery of relevant or admissible evidence concerning the interpretation of the DC Power Measuring Amendment at issue in this case.

21. Qwest’s costs are relevant to this proceeding and the request is within the permissible scope of discovery.  However, the discovery request propounded is not reasonably calculated to lead to the discoverable information to the extent discovery is sought regarding Qwest’s costs to serve outside of Colorado.  Discovery will only be compelled as to Colorado collocation orders.

22. McLeodUSA’s No. 01-006 requests:

To the extent Qwest identifies equipment in the request above wherein a McLeodUSA collocation order caused the immediate need for additional investment or augmentation; please provide invoices, bills of sale or other documentation specifying the magnitude of the required investment.

23. McLeodUSA argues that the request seeks discoverable information, that Qwest mischaracterized the effort necessary to comply with the request, and that the information sought is comprised of ordinary business records.

24. Qwest reasserts that it would be burdensome to respond to the discovery and specifying required investment or augmentation resulting from a given McLeodUSA collocation order, particularly due to the argued scope of this docket.

25. This request serves to verify and test the veracity and accuracy of discovery compelled in response to request 01-004.  Similarly, the discovery request propounded is not reasonably calculated to lead to the discoverable information to the extent discovery is sought regarding Qwest’s costs to serve outside of Colorado.  Discovery will only be compelled as to Colorado collocation orders.

26. McLeodUSA’s No. 01-008 requests:

For each Qwest central office wherein McLeodUSA has a collocation space, please provide the following information:

a.
The total installed -48V DC Power capacity considering all individual power plants within the office (in Amps),

b.
Actual measured load, busy day, busy hour (for most recent measurement and date of measurement),

c.
Identify the most recently completed augmentation to the power plant including all supporting documentation.  Your complete response will include the planning documentation identifying the impetus for augmentation, the chosen method of augmentation and any forecasts as to the expected timeframe before next expected augmentation.

d.
Identify any power plant augmentation that is being considered or is in process. Your complete response will include planning documentation identifying the criteria being evaluated related to augmentation and any draft augmentation plans or designs.

27. McLeodUSA argues that discovery regarding planning and implementation of power plant augmentations will lead to the discovery of admissible evidence.  Initially, it is argued that evidence of industry practice may assist in interpreting the DC Power Amendment.  It is also argued that the discovery will demonstrate discriminatory access to network elements resulting in discriminatory pricing. 

28. Qwest objects to this request arguing that the plain language of the amendment controls and extrinsic evidence will not be admissible at hearing.  As to the discrimination claim, Qwest argues that the discovery sought is not relevant to a determination of price discrimination under the Commission’s rules.

29. The manner in which Qwest incurs and recovers costs for power augmentation is within the scope of permissible discovery and a response will be compelled accordingly.  

30. McLeodUSA’s No. 01-013 requests:

Admit that Qwest provided McLeodUSA the proposed DC Power amendment form for the State of Iowa(sic) and that McLeodUSA did not propose any edits to the amendment .

31. McLeodUSA argues this discovery is relevant and not affected by legal arguments or objections Qwest may present at hearing.  Qwest objects that proposed amendments to the draft agreement is not relevant based upon the issues in the docket as well as the language of the DC Power amendment.  

32. McLeodUSA has failed to demonstrate the relevance of the discovery sought or that the request is reasonably calculated to lead to the discovery of admissible evidence.  Accordingly, a further response will not be compelled.

33. For instances where the motion to compel is granted, the party or parties from whom discovery is sought shall have until June 23, 2006 to serve its responses.

II. ORDER
A. It Is Ordered That:

1. McLeodUSA Telecommunications Services, Inc.’s (McLeodUSA) Motion to Compel Responses to McLeodUSA’s First Set of Data Requests to Qwest filed May 15, 2006 is granted in part as set forth above.  

2. Qwest Corporation (Qwest) shall serve complete responses to requests 01-003, 01-004, 01-006, and 01-008 of McLeodUSA’s First Set of Data Requests to Qwest, consistent with the discussion above, on or before June 23, 2006.

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge


G:\ORDER\R06-0698-I_06F-124T.doc:SRS






2

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












