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I. statement  

1. On March 24, 2006, the Park Creek Metropolitan District (Park Creek) and the City and County of Denver (Denver) (collectively, Applicants) filed a verified Application seeking authorization to construct a new at-grade highway-railroad crossing in Denver, including appropriate warning devices (Application).  With the Application, Applicants filed the direct testimony and exhibits of six witnesses.  The filing commenced this proceeding.  On March 31, 2006, Applicants filed an Amended Joint Application.

2. The Commission gave public notice of the Application, established an intervention period, and established a procedural schedule.  Notice of Applications Filed dated March 28, 2006 (Notice).  

3. The intervention period expired on April 28, 2006.  

4. Union Pacific Railroad Company (UPRR) timely intervened of right.  UPRR opposes the Application.  

5. By Decision No. C06-0502, the Commission deemed the Application complete; set this matter for hearing on July 11 and 12, 2006; and set June 22, 2006 as the date by which UPRR is to file its answer testimony and exhibits.  By Decision No. R06-0583-I, the Administrative Law Judge (ALJ) affirmed the procedural schedule and hearing dates and ordered additional service and procedural requirements.  

6. On May 31, 2006, the Colorado Department of Transportation (CDOT) filed a Motion for Late Permissive Intervention [Motion] and Entry of Appearance.
  In that filing, CDOT states that it has an access crossing (that is, a private crossing) for access to a maintenance facility located near the site of the public crossing which Applicants propose to construct; that it has concerns that granting the Application may have an adverse impact on CDOT's ability to gain access to this maintenance facility; and that it wishes to intervene "only as it relates to [the] access crossing of the Montbello spur."  Motion at ¶ 8.  If the Motion is granted, CDOT requests that the Commission reschedule the hearing "to allow CDOT time to prepare and to participate in the hearing."  Id. at ¶ 10.  CDOT offers no explanation for seeking to intervene one month after the close of the intervention period.  

On June 8, 2006, Park Creek filed its Opposition to the Motion.  In that filing Park Creek states that CDOT does not provide any reason for its seeking late intervention; that CDOT seeks to change the established hearing dates; and that CDOT has failed to meet the 

7. standard for intervention by permission.  With respect to CDOT's failure to meet the permissive intervention standard, Park Creek states that "[o]pening the crossing at issue in this docket will not require closing of CDOT's private crossing and the Commission does not have jurisdiction over private railroad crossings."  Opposition at ¶ 3 (emphasis in original).  

8. Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(a) permits late intervention "for good cause shown" and "subject to reasonable procedural requirements."  Applying these standards to the Motion, the Motion will be denied.
  

9. First, the Motion does not explain the reason(s) for CDOT's failure to file a motion to intervene within the intervention period.  Review of the Commission's file in this matter reveals that, on March 28, 2006, the Commission sent the Notice to two CDOT representatives.  In view of CDOT's having actual knowledge of the filing of the Application and the requirement that the movant establish good cause for seeking late intervention, the failure to explain the reason(s) for CDOT's failure to file within the intervention period is fatal.  

10. Second, if the Motion is granted, then CDOT seeks to reschedule the hearing.  Granting late intervention under such a condition would not be appropriate.  Normally, one seeking late intervention takes the case as one finds it.  Rescheduling the hearing to accommodate a late intervenor is not a reasonable procedural requirement.  

11. The Motion will be denied because it does not meet the requirements of Rule 4 CCR 723-1-1401(a).  The denial is without prejudice.  

12. Pursuant to Rule 4 CCR 723-1-1400, response to the Motion is due on or before June 14, 2006 unless the time is shortened by order.  Given the basis for denying the Motion, the ALJ will shorten the response time to the date of this Order.  

II. ORDER  

A. It Is Ordered That:  

1. The Motion for Late Permissive Intervention is denied without prejudice.  

2. Response time to the Motion for Late Permissive Intervention is shortened to the date of this Order.  

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  Reference in this Order to the Application is to the Application as amended.  


�  This is a single document.  


�  Rule 4 CCR 723-1-1401(c) establishes the standard which one seeking to intervene by permission must meet:  "demonstrat[ion] that the subject docket may affect the pecuniary or other tangible interests of the movant directly or substantially[.]"  Although the ALJ does not reach the question of whether the Motion meets this standard, the ALJ notes that the Commission may have no ability to address CDOT's stated concern.  
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