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I. statement

1. The above-captioned application was filed with the Commission on April 13, 2006 by Jillian Hollen & Peter Griff, doing business as Fresh Tracks Transportation (Fresh Tracks).  The Notice of Applications Filed was issued to the public by the Commission on April 17, 2006.   

2. Vail Valley Transportation, Inc. and Vail Valley Taxi, Inc., timely filed their intervention by right on April 20, 2006.

3. On May 24, 2006, Rainbows, Inc., doing business as 453-TAXI (453-TAXI), filed an untimely intervention of right with a request that untimely intervention be granted.  

4. By Decision No. R06-0632-I, a prehearing conference was scheduled for June 7, 2006.  

5. On June 1, 2006, Fresh Tracks wrote a letter to the Commission noting the untimely request for intervention filed by 453-TAXI and making a motion to have the intervention dismissed based thereupon.

6. By Decision No. R06-0651-I, the Administrative Law Judge (ALJ) construed Fresh Tracks’ correspondence as a motion filed pursuant to Commission rules.  Fresh Tracks did not file proof of service.  Therefore, the ALJ included the motion as an appendix to the Order and shortened response time to the motion to June 7, 2006 at 1:30 p.m.

7. At the assigned time and place, the prehearing conference was called to order.  Fresh Tracks appeared pro se.  453-TAXI appeared pro se through David D. Hirschhorn, its President.  Vail Valley Transportation, Inc., and Vail Valley Taxi, Inc. appeared through counsel.

A. Procedural Schedule 

8. Based upon discussions during the conference, the procedural schedule below will govern this proceeding.  

9. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.  

10. Any party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of evidence near the end of the hearing).  

11. All parties are advised that this proceeding is governed by the Rules of Practice and Procedure found at 4 Code of Colorado Regulations (CCR) 723-1, Part 1.  The ALJ expects the parties to comply with these rules.  The rules are available on the Commission’s website (www.dora.state.co.us/puc) and in hard copy from the Commission.  

12. Each party is specifically reminded that all filings with the Commission must also be served upon all other parties in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

B. Filing by 453-TAXI Regarding Legal Representation.  

13. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b) and as relevant here, an individual may appear without an attorney:  (a) to represent her/his own interests; or (b) to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has emphasized that this requirement is mandatory and has found, if a party does not meet the criteria of this Rule, that a filing made by non-attorneys on behalf of that party is void and of no legal effect and that a non-attorney may not represent a party in Commission adjudicative proceedings.  See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  

14. This is an adjudicative proceeding before the Commission.  

15. 453-TAXI seeks to intervene as a party in this proceeding and is not represented by an attorney.  

16. 453-TAXI is a corporation and is not an individual.  Thus, Rule 4 CCR 723-1-1201(b)(I) does not apply to it.  

17. To proceed in this matter without an attorney, then, 453-TAXI must meet the criteria of Rule 4 CCR 723-1-1201(b)(II).  

18. To establish under Rule 4 CCR 723-1-1201(b)(II) that it can proceed without an attorney, 453-TAXI must do the following:  First, 453-TAXI must establish that it is a closely-held entity.  This means that 453-TAXI must establish that it has “no more than three owners.”  Section 13-1-127(1)(a), C.R.S.  Second, 453-TAXI must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely held entity before an administrative agency if both of the following conditions are met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely held entity.
  

19. The Commission must determine whether 453-TAXI may continue in this case without an attorney.  In order for the Commission to have the record necessary to make this determination, 453-TAXI must make, on or before June 16, 2006, a verified (i.e., sworn) filing that:  (a) establishes that 453-TAXI is a closely-held entity (that is, has no more than three owners); (b) states that the amount in controversy in this matter does not exceed $10,000 and explains the basis for that statement; (c) identifies the individual who will represent 453-TAXI in this matter; (d) establishes that the identified individual is an officer of 453-TAXI; and (e) if the identified individual is not an officer of 453-TAXI, has appended to it a resolution from 453-TAXI’s Board of Directors that specifically authorizes the identified individual to represent 453-TAXI in this matter.  

20. 453-TAXI must make the filing described in ¶ 19, if it wishes to proceed without an attorney in this matter.  

21. In the alternative, on or before June 16, 2006, 453-TAXI may file a notice stating that it will be represented in this proceeding by an attorney at law currently in good standing before the Supreme Court of the State of Colorado and identifying that attorney.  The identified attorney must enter her/his appearance on or before June 16, 2006.  

22. 453-TAXI is advised that failure to make the filing described in ¶ 19, above, will result in a finding that 453-TAXI must be represented by an attorney.  Intervenor 453-TAXI is advised further that, if the ALJ determines that 453-TAXI must be represented by an attorney in this matter and if 453-TAXI fails to obtain an attorney following such a determination, two consequences will follow.  First, the motions and other filings made by 453-TAXI in this proceeding will be void.  It will be as if those filings were never made.  Second, 453-TAXI will be required to have an attorney at the hearing if it is a party to the docket at such time.

C. Intervention of 453-TAXI 

23. The copy of 453-TAXI’s intervention circulated through the PUC to the ALJ did not include the separate page requesting that late intervention be allowed.  It was only while reviewing the Commission’s official file that the separate request was discovered.  

24. The Certificate of Service filed by 453-TAXI with its intervention states that the intervention was mailed to Fresh Tracks, but does not reflect service of the request for late intervention.  At hearing, Mr. Hirschhorn stated that he did not believe the request to allow late intervention was served upon Fresh Tracks.  

25. No response was filed to Fresh Tracks’ motion to dismiss the untimely intervention.

26. Becoming aware of 453-TAXI’s request to intervene out of time while preparing for the prehearing conference, and having previously construed Fresh Tracks’ request for dismissal of the intervention, the two will be considered as cross motions.

27. Due to the similarity of issues and the arguments presented during the prehearing conference, response time to 453-TAXI’s request to allow late intervention will be shortened to allow responses at the prehearing conference.

28. The substance of the cross motions address the sole issue as to good cause for untimeliness.  The ALJ allowed further oral argument as to both pending motions and took the matter under advisement.

29. The Application was published in the Commission’s Notice of Applications Filed on April 17, 2006.  Pursuant to the Commission’s notice, any person desiring to intervene as a party shall file an appropriate pleading on or before May 17, 2006.

30. 453-TAXI explained that the application was noticed during a time of substantial workload, when resources were committed to finishing tax preparation and completing the annual report required by the Commission.  Additionally, an older vehicle was being readied for sale and a replacement vehicle was purchased.  453-TAXI states that it was “missed.”

31. Fresh Tracks seeks to dismiss the intervention of 453-TAXI because it was not timely filed.  Fresh Tracks argues that 453-TAXI has been involved with the Commission since 1997 and should be fully aware of Commission processes, including deadlines for interventions.

32. Pursuant to Rule 1401(a) of the Rules of Practice and Procedure, 4 CCR 723-1, the Commission may, for good cause shown, allow late intervention, subject to reasonable procedural requirements.

33. While Fresh Tracks appropriately points out that 453-TAXI should be aware of the Commission’s processes and filing requirements, it appears that the intervention deadline was missed due to a clerical error while completing multiple tasks.  The request was filed one week late and included a request to allow late invention that cited grounds in support thereof.

34. The ALJ conditionally finds that 453-TAXI has demonstrated good cause for the one week delay in requesting intervention under the facts and circumstances present in this docket.

35. 453-TAXI’s motion to allow late intervention will be conditionally granted with the proviso that 453-TAXI takes this docket as it finds it and is bound by the decisions previously entered in this docket.  Such relief is conditioned upon 453-TAXI’s compliance with either the filing described above in ¶ I.19 or the filing described above in ¶ I.21 regarding legal representation in this proceeding.  

II. ORDER

A. It Is Ordered That:  

1. The hearing in this matter scheduled for July 19, 2006, is vacated.  

2. Hearings in this matter shall be conducted at the following date, time, and place:  

DATE:

July 18, 2006  

TIME:

10:00 a.m.  

PLACE:
Red White & Blue Fire Protection District 
 

316 N. Main Street 
 

Breckenridge, Colorado

3. Jillian Hollen & Peter Griff, doing business as Fresh Tracks Transportation, must file its list of witnesses and copies of its exhibits that it will present at hearing no later than June 28, 2006.

4. All intervenors must supplement or file, as applicable, their respective list of witnesses and exhibits to be presented at hearing no later than July 10, 2006.

5. On or before June 16, 2006, Rainbows, Inc., doing business as 453-TAXI (453-TAXI), shall make either the filing described above in ¶ I.19 or the filing described above in ¶ I.21 regarding legal representation in this proceeding.  

6. In the event 453-TAXI, elects to retain an attorney, the attorney for 453-TAXI, shall enter an appearance in this proceeding on or before June 16, 2006.  

7. Contingent upon timely compliance with ¶¶ II.5 and II.6, 453-TAXI’s request to allow late intervention, is granted.  Intervenor 453-TAXI shall take the docket as it finds it and shall be bound by all decisions previously entered in this docket.  In the event 453-TAXI fails to fulfill the condition, the request for late intervention shall not be granted, but shall be addressed by separate order.

8. The parties shall comply with the requirements established in this Order and shall make the filings as required by the procedural schedule established by the Commission and reiterated in this Order.  

This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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�  Section 13-1-127(1)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  


�  As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation "shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  
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