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I.  statement
1. On March 17, 2006, Qwest Corporation (Qwest) filed a Petition Pursuant to 47 U.S.C. §§ 252(a) and (b) and Application for Approval of Agreement [Petition] and Motion for Waivers and Variances [Motion for Waivers].
  Qwest seeks an interconnection agreement (ICA) with Mountain Message Service (MMS or Respondent).  The filing commenced this case.  

2. By Decision No. C06-0314, the Commission granted the Motion for waiver of Rule 4 Code of Colorado Regulations (CCR) 723-46-3.2.2; referred the remainder of the Motion for Waivers for determination by an Administrative Law Judge (ALJ); and referred this matter to an ALJ for hearing.  The Commission will issue an initial decision in this proceeding.  

3. Qwest and MMS are the only parties to this arbitration.  

4. Respondent was to file its response to the Petition within 25 days following the filing of the Petition (i.e., on or before April 11, 2006).  Rule 4 CCR 723-46-5.1.  Respondent did not file a response to the Petition by that date.  

5. Based on the provisions of 47 U.S.C. § 252(b), and assuming (without deciding) that the Petition was timely filed, at the time the Petition was filed, it appeared that the Commission must issue its decision in this matter on or before July 11, 2006.  

6. Pursuant to Decision No. R06-0383-I, the ALJ held a prehearing conference in this matter on April 24, 2006.  Qwest appeared and was represented by counsel; and MMS appeared and was represented by Mr. Mike Kelly, its Vice-President.
  The parties agreed to a procedural schedule, a hearing date, and certain discovery procedures designed to accommodate the July 11, 2006 decision date.  The ALJ issued Decision No. R06-0470-I which memorialized those agreements.  

7. On a joint motion, the ALJ rescheduled the hearing date as, and adopted the new procedural schedule which, the parties suggested.  In addition, and importantly, the parties agreed to extend, to and including July 26, 2006, the date by which the Commission must issue its decision on the disputed issues in this arbitration.  Decision No. R06-0525-I.  

8. Under the procedural schedule to which it agreed, Respondent was to file its response to the Petition on or before May 19, 2006.  As of the date of this Order, Respondent has neither filed its response nor moved for an extension of time within which to make that filing.  Because there is no response to the Petition, there is no record of the precise issues to be arbitrated or of the basis/es of any disagreement between the parties.  

9. On May 26, 2006, Qwest filed a Motion for Order of Default and to Vacate Procedural Schedule (Motion).  In that filing Qwest recounted the procedural history of the case, represented that MMS and Qwest had agreed to enter into an ICA,
 and stated that MMS has neither entered into an ICA nor filed a response to the Petition.  As a result, Qwest asserts, it is unable to file its direct testimony on May 29, 2006 (as required by the procedural schedule) because it does not know what specific issues MMS is contesting.  

10. This Order addresses only the portion of the Motion which seeks to vacate the procedural schedule.  That portion of the Motion states good cause.  Granting the Motion with respect to vacating the procedural schedule will not prejudice any party.  The Motion, to the extent it seeks to vacate the procedural schedule, will be granted.  The scheduled hearing date and the procedural schedule will be vacated.  

11. Respondent is advised that its response to the Motion for Order of Default is due on or before June 9, 2006.  Rule 4 CCR 723-1-1400.  If no response is filed by that date,
 the Motion for Order of Default will be deemed confessed.  Id.  
12. Given the nature of the portion of the Motion addressed in this Order and the need to issue a decision quickly, response time to the portion of the Motion which pertains to the request to vacate the procedural schedule will be waived.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Vacate Procedural Schedule is granted.  

2. The hearing scheduled for June 16, 2006 is vacated.  

3. The procedural schedule established in Decision No. R06-0525-I is vacated.  

4. Response to the Motion for Order of Default is due on or before June 9, 2006.  If no response is filed on or before that date, the Motion for Order of Default will be deemed confessed.  

5. Response time to the Motion to Vacate Procedural Schedule is waived.  

6. This Order is effective immediately.  
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�  These are contained in one document.  


�  According to Mr. Kelly, Respondent is a corporation.  When asked if Respondent is represented by counsel, Mr. Kelly stated that Respondent has counsel in this matter but that counsel was unavailable to appear at the prehearing conference due to a previous commitment out-of-state.  Based on later-provided information, it appears that Respondent's counsel is Michael L. Higgs, Esquire, of Rockville, Maryland.  The record does not show whether Mr. Higgs is licensed to practice in Colorado.  The record does show that Mr. Higgs has not filed a motion for admission pro hac vice in this case.  See Rule 4 CCR 723-1-1201(a); Colo.R.Civ.P. 221.1 (requiring party to be represented by counsel who is authorized to practice law in Colorado).  


�  According to Qwest, this was the reason for the joint motion for a new procedural schedule.  


�  The filing date is the date of receipt by the Commission, not the date the response is placed in the mail.  
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