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I. statement

1. The captioned application of Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. (Keystone), was filed with the Colorado Public Utilities Commission (Commission) on March 22, 2006.  Public notice of the application was provided in the Commission’s Notice of Applications Filed on April 3, 2006.
2. On April 21, 2006, the Staff of the Public Utilities Commission filed a Notice of Intervention, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing in this matter.

3. On May 2, 2005, Craig S. Suwinski (Suwinski) filed an Intervention Request (Suwinski Intervention) in this proceeding.  

4. On May 8, 2006, Keystone filed a Motion to Strike Suwinski’s Intervention Request (Motion to Strike), Motion to Shorten Response Time and Motion to Extend the Deadline for Filing Witness List and Exhibits (Motion to Extend).  The Motion to Shorten Response Time requested that Suwinski be required to submit any desired response to the Motion to Strike on or before May 12, 2006.

5. The Commission granted the Motion to Shorten Response Time and the Motion to Extend on May 10, 2006.  See, Decision No. C06-0538.  On the same day it issued an Order setting this matter for hearing on June 12, 2006.

6. Suwinski filed his Response to the Motion to Strike (Response) on May 12, 2006.

7. The Suwinski Intervention and Response requests that Suwinski be allowed to intervene in this matter.  In support of this request, Suwinski contends that he will be “directly affected” by Keystone’s application.  If allowed to intervene, he intends to argue and submit evidence establishing that Keystone is not operationally “fit” to receive an extension of its contract motor carrier authority as a result of prior alleged violations of public utility law.  He also contends that the service proposed by Keystone is common carrier as opposed to contract carrier service.  He believes that raising these issues entitles him to intervenor status, either as a matter of right or on a permissive basis.  In the Response, Suwinski cites several Commission decisions authorizing his intervention in prior proceedings relating to Keystone.

8. In the Motion to Strike, Keystone argues that Suwinski’s request to intervene should not be allowed under the intervention standards set forth in 4 Code of Colorado Regulations (CCR) 723-1401.  With regard to Suwinski’s request to intervene as a matter of right, Keystone contends that Suwinski has no legally protected right that may be affected by its application.  It points out that Suwinski is not a transportation carrier and, as a result, holds no motor carrier operating authority in conflict with the contract carrier authority it requests.  It contends that such a showing is required by 4 CCR 723-1401(e) and that Suwinski’s inability to make such a showing precludes him from intervening on this basis. 

9. Regarding Suwinski’s request for permissive intervention, Keystone argues that Suwinski has failed to establish how its application will directly or substantially affect his pecuniary or other tangible interests as required by 4 CCR 723-1401(c).  It contends, instead, that Suwinski’s interest in this proceeding is purely subjective.  In the Motion to Strike, Keystone cites several Commission decisions denying Suwinski’s request to permissively intervene in prior proceedings relating to Keystone.

10. Rule 4 CCR 723-1401 governs requests for intervention in Commission proceedings.
  Subsection (e) of that rule relates to requests to intervene as a matter of right in applications such as the one at issue here; i.e., transportation carrier application proceedings.  Rule 4 CCR 723-1401(e)(I) requires such an intervenor to include with its notice of intervention a copy of its motor vehicle carrier authority along with an explanation of how that authority conflicts with the authority sought by the Applicant.  

The Suwinski Intervention contains the contention that Suwinski “…is most probably entitled to intervention by right pursuant to case law.”  However, it contains no citations to any case law supporting this position.  More importantly, it contains no reference to or copy of any motor vehicle carrier authority held by Suwinski or an explanation of how such authority conflicts with Keystone’s proposal.  Indeed, the Commission’s records confirm that Suwinski does not hold any motor vehicle carrier authority.  Since Suwinski is not a transportation carrier 

11. he cannot qualify as an intervenor of right under 4 CCR 723-1401(e).  His request to intervene on that basis must, therefore, be denied.

12. Rule 4 CCR 723-1401(c) allows the Commission to authorize permissive intervention to one who can demonstrate that the proceeding for which intervention is sought may directly or substantially affect his or her pecuniary or other tangible interests.  The rule specifically provides that a subjective interest in the proceeding does not provide a sufficient basis to intervene.  This is to be contrasted with the Commission’s prior, more relaxed, standards for permissive intervention which merely required a showing of a “substantial interest” in the subject matter of the proceeding.  See, 4 CCR 723-1-64(b)(1).

13. The issues raised by the Suwinski Intervention and/or the Response fail to establish that Suwinski has met the standard imposed by 4 CCR 723-1401(c) for permissive intervention.  His intervention request is based on his prior use of Keystone’s common carrier services (which have apparently now been suspended), his concerns relating to Keystone’s alleged lack of operational “fitness”, or his contention that the operations proposed by Keystone are common as opposed to contract carrier services.  In this regard, Suwinski states that he will be “directly affected” by the proposed extension of Keystone’s contract carrier service since Keystone “…mixes both free and contract services on its routes, continues to fail to verify passenger contractee (sic) status on contact (sic) vehicles, and directs free passengers onto contract vehicles when its (sic) suits its business purposes.”  Suwinski Intervention at page 2.

14. Suwinski is not listed as a contracting party in connection with Keystone’s proposed service and, as a result, will not be using or paying for the service in the event the application is granted.  As a result, the administrative law judge (ALJ) is unable to discern how the issues or practices that form the basis for the Suwinski Intervention serve to directly or substantially affect his pecuniary or other tangible interests.
  The Commission reached the same conclusion in an earlier request by Keystone to extend its contract carrier authority.  See, Docket No. 05A-452BP-Extension.  In denying Suwinski’s request for permissive intervention under the prior “substantial interest” standard, it observed that he did not have such an interest in the subject application since, as here, he would not be receiving contracted transportation services from Keystone under its proposal.  See, Decision No. C05-1482.  Accordingly, the Motion to Strike will be granted.

15. As indicated previously, the Commission has set this matter for hearing on June 12, 2005.  Unfortunately, the undersigned will be unavailable on that date.  Therefore, the current hearing date will be vacated.  The parties are directed to advise the ALJ of their availability for a pre-hearing conference to be held prior to June 7, 2006, for the purpose of establishing a new hearing date.
 

II. order

A. It Is Ordered That:

1. The Motion to Strike Suwinski’s Intervention Request filed by Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc., is granted.
The hearing of this matter, currently scheduled for June 12, 2006, is vacated.  The Staff of the Commission and Vail Summit Resorts, Inc., doing business as Keystone Resort, 

2. Inc., shall advise the administrative law judge of their availability for a pre-hearing conference to be held prior to June 7, 2006, for the purpose of establishing a new hearing date.

3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________
Administrative Law Judge
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� Rule 4 CCR 723-1401 became effective on April 1, 2006.  It supplanted the prior intervention rules found at 4 CCR 723-1-64 and 4 CCR 723-1-65 which were revoked as of that date.


� This is to be contrasted with the situation involved in Docket No. 04C-452CP wherein Suwinski was granted status as a permissive intervenor in light of the fact that the rates Keystone sought to impose for its common carrier services might directly affect him as a user of those services.  See, Decision No. R04-1149-I.


� Staff and Keystone may wish to confer and propose an alternate hearing date(s) in lieu of setting a pre-hearing conference.  They are advised that the ALJ is currently unavailable on Thursdays and Fridays and the following dates through August of this year:  June 12, 13 and 14, July 4, 19 and 26, and August 30.
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