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I. statement

1. On December 28, 2005, Public Service Company of Colorado (Public Service) filed an application seeking to amend its approved 2003 Least-Cost Resource Plan to change the resource acquisition period from the ten-year period (2003 through 2013) to a nine-year resource acquisition period (2003 through 2012).  The application commenced this proceeding.

2. By Decision No. C06-0162, the Commission established discovery procedures and referred all discovery motions to an Administrative Law Judge (ALJ).  

3. Public Service seeks to amend its approved 2003 Least-Cost Resource Plan because it is reluctant to fill the 2013 resource need from the pool of bids offered in response to the 2005 All-Source RFP.  Specifically, Public Service states it is likely that a baseload coal facility could be selected.  Due to changed circumstances since issuance of the 2005 All-Source RFP, Public Service contends that it may be wise to refrain from filling the incremental resource need for 2013 at this time.

4. The Commission’s procedural rules allow any party to initiate discovery upon any other party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Relevant information need not be admissible at hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  See, Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 and Rule 26(b)(1) of the Colorado Rules of Civil Procedure (C.R.C.P.).

5. The Colorado Supreme Court has interpreted these discovery rules to permit very broad discovery and specifically stated, “When resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court for the City and County of Denver, 718 P.2d 1044, 1046 (Colo. 1986).

6. “Although the law generally favors discovery, the scope of discovery is not limitless.  The need for discovery must be balanced by weighing a party's right to privacy and protection from harassment against the other party's right to discover information that is relevant.  Thus, the information sought through discovery must be relevant to the subject matter of the action and reasonably calculated to lead to the discovery of admissible evidence.”  Silva v. Bank Western, Inc., 47 P.3d 1187, 1188 (Colo. 2002), citing Leidholt v. Dist. Court, 619 P.2d 768, 770–771 (Colo.1980).

7. On May 10, 2006, the Motion of the Colorado Office of Consumer Counsel (OCC) to Compel LS Power Associates, L.P.’s (LS Power) Response to the First Set of Data Requests of the Office of Consumer Counsel to LS Power Associates, L.P. was filed.  By this motion, the OCC seeks an order of the Commission compelling LS Power to completely and fully respond to OCC No. 1-3 in the First Set of Data Requests of the OCC to LS Power.

8. OCC No. 1-3 to LS Power states:


On page 4, lines 1 1-1 2, of the Direct Testimony of Lawrence J. Willick, LS Power states that it submitted a bid to build a coal plant, in response to PSCo's current RFP.

a.
Please provide a copy of the bid submitted to PSCo;

b.
Please provide the itemized capital budget that underlies the bid submitted to PSCo. Please include in this budget the variance (+ or – some percentage, presumably) assumed around each item;

c.
Please provide a narrative and quantitative description of how LS Power translated the itemized capital budget into its bid. Please include, at a minimum, amortization period, capital structure (debt:equity ratio-over time, if it changes), cost of debt, and assumed return.

d.
Does LS Power's bid assume use of an EPC contractor, or does LS Power plan to manage the project? 

e.
Would LS Power use a wholly-owned subsidiary to construct and/or own the proposed coal plant?

9. On May 10, 2006, the Motion of the Colorado Office of Consumer Counsel to Compel AES Corporation’s (AES) Response to the First Set of Data Requests of the Office of Consumer Counsel to AES Corporation was filed.  By this motion, the OCC seeks an order of the Commission compelling AES to completely and fully respond to OCC No. 1-1 in the First Set of Data Requests of the OCC to AES

10. OCC No. 1-1 to AES states:


On page 3, line 14, of the Direct Testimony of Gustavo Luna, AES states that it submitted a bid to build a coal plant, in response to PSCo's 2005 RFP.

a.
Please provide a copy of the bid submitted to PSCo;

b.
Please provide the itemized capital budget that underlies the bid submitted to PSCo. Please include in this budget the variance (+ or – some percentage, presumably) assumed around each item;

c.
Please provide a narrative and quantitative description of how AES translated the itemized capital budget into its bid. Please include, at a minimum, amortization period, capital structure (debt:equity ratio-over time, if it changes), cost of debt, and assumed return.

d.
Does AES's bid assume use of an EPC contractor, or does AES plan to manage the project? 

e.
Would AES use a wholly-owned subsidiary to construct and/or own the proposed coal plant?

11. On May 15, 2006, LS Power and AES each filed responses in opposition to the motions to compel and requested that they be denied.

12. For the reasons set forth below the motion should be granted in part and denied in part.

13. LS Power objected to OCC No. 1-3 as follows:

LS OBJECTION: LS Power objects to subparts (a)-(e) of OCC No. 1-3.  In particular, LS Power objects on the basis that these requests will not lead to the discovery of admissible information since any information obtained would be irrelevant to the current proceeding.  LS Power further objects that the information sought in subparts (b) and (c) is confidential trade secret information.

 
In support of these objections, LS Power states that if it is the least-cost bidder for the coal project in 2013, the only information in the LS Power bid relevant to this case is the specific price in the bid for capacity and energy and the term of the proposed contract.  Further, if LS Power is the least-cost bid, LS Power understands that the OCC already has this information from the detailed model documentation provided to the OCC by PSCo.  If LS Power is not the least-cost bidder, there is no information in that bid relevant to the current docket. At this time, until the Commission orders PSCo to move forward with its due diligence process and select a winning bidder for 2013, the remaining details of the bid are simply not at issue. No party has alleged that the coal bids for 2013 are deficient or that the bidders cannot meet the obligations in the bids.  Further, even if a party had a concern along those lines, this would not be the correct forum to raise such concerns.  In this case, the only pertinent issue is whether PSCo should move forward to conduct due diligence and begin contract negotiations with a 2013 bidder in light of the price and term of the 2013 coal bids and the other options available to PSCo. If the Commission orders PSCo to go forward, the OCC will have an appropriate opportunity to review the bid ultimately selected by PSCo to determine if PSCo's selection was reasonable.

 
Subparts (b), (c), (d), and (e) are also irrelevant in so far as the bidder's economics are not at issue in this case.  Whether and the extent to which the bid is profitable, the detailed capital costs of the proposed project, whether an EPC contractor will be used, and whether a separate subsidiary will be created to construct the project are all irrelevant issues.  Again, should the Commission order PSCo to consider the bids, PSCo will conduct due diligence to determine whether the bidder can meet its obligations.  If the OCC is concerned about PSCo's determination, the OCC can explore that determination in the future in an appropriate setting. 

 
Finally, Subparts (b) and (c) request confidential trade secret information that should not be discoverable even if that information is relevant.  Of course, revealing the specific economics associated with a bid to other bidders or PSCo would put LS Power at a significant competitive disadvantage in the bidding process and contract negotiations.  Further, even revealing this information to state agencies is problematic given the risk of inadvertent disclosure and the potential unreasonable taint that may be put on a bid.  For example, it would be an unreasonable taint to conclude that a bid is problematic based on a determination that the bid included an unreasonable profit margin.  To the contrary, the only inquiry that PSCo or a state agency should make under State law and the IRP rules is whether the terms of the proposed power purchase agreement are acceptable to PSCo and ratepayers and whether the bidder has provided adequate performance assurances. No one should be entitled to review or second-guess the bidder's detailed internal economies.
14. AES objected to OCC No. 1-1 as follows:

 
FIRST OBJECTION.  According to Public Service Company of Colorado (“PSCo”), the AES bid has been rejected because PSCo decided to truncate the resource acquisition period in its 2003 LCP.  It is possible that if PSCo’s application in this docket is denied, the bid may be considered for selection.  When bids are considered for selection as part of a utility’s LCP, only the utility sponsor of the solicitation (in this case, PSCo) performs such consideration.  OCC does not have the right during the solicitation process and before a bid is selected to participate in the process, or to review the underlying bid information.  Allowing OCC at this point to review the AES bid would contravene the competitive bidding procedures of the LCP rules and pollute the integrity and objectivity of any future evaluation of the AES bid, should PSCo’s application in this docket be denied, and should the AES bid be considered for selection.

SECOND OBJECTION.  The issue in this case is PSCo’s request to shorten the acquisition period.  PSCo has not made the price or quality of individual coal bids that were submitted to fill PSCo’s 2013 resource need an issue.  The AES bid is such a bid.  Accordingly, the information sought is irrelevant and not calculated to lead to the production of information that could be admissible in this proceeding. 

THIRD OBJECTION.  The AES bid contains confidential trade secret information.  Discovery of information of this nature may be denied even if it is relevant. Colo. R. Civ. P. 26(c)(7).  As noted above (Second Objection), the information requested is not relevant.  Even if it were, OCC has no right under Colorado statutes or under the LCP Rules to review a third-party bid that is potentially subject to consideration by a utility for selection in a competitive solicitation process (First Objection).  Whether discovery (assuming it is otherwise proper) of confidential trade secret information will be allowed is subject to a balancing test—the benefit vs. the harm of disclosure. Here, harm outweighs benefit, because benefit is absent. Harm includes a potential premature taint of the process by which the AES bid may be considered for selection by the utility sponsor of the solicitation, PSCo, should PSCo’s application be denied.  There is no countervailing benefit—in this case, at this time. 

OBJECTION TO (b) THROUGH (e). Objection is made to subparts (b) through (e) of OCC1-1 for the same reasons objection is made to subpart (a).

15. The OCC’s discovery seeks detailed information regarding bids to build a coal plan submitted in response to Public Service’s 2005 All-Source RFP.  The OCC argues that LS Power and AES should be required to respond to the subject discovery requests because they are within the scope of discovery provided for in the C.R.C.P., as incorporated by the Commission’s Rules of Practice and Procedure.

16. The OCC argues that Mr. Willick’s testimony puts LS Power’s bid at issue by asserting that approval of Public Service’s application is against Colorado ratepayers’ interests.  Answer Testimony of Lawrence Willick on Behalf of LS Power Associations, L.P., at page 2, lines 8 and 9.  Other aspects of the bid are argued to be relevant to determining ratepayers’ interest in the Application and examining LS Power’s testimony that rejecting 2013 bids will harm ratepayers.  The OCC seeks to discover the bid as well as foundational information utilized by LS Power in formulating its bid. 

17. The OCC argues that Mr. Luna’s testimony puts AES’ bid at issue by asserting that customers will be harmed with higher prices in the future if bids for 2013 are deferred.  Further, it is argued that the OCC is not participating in Public Service’s Least-Cost Planning (LCP) solicitation process or judging selection of AES’ bid.  Discovery is sought to examine AES’ testimony claiming that rejecting 2013 bids will harm ratepayers.  It is argued that discovery is necessary to allow examination of AES’ claim.

18. The OCC argues that objections regarding confidential trade secret information should be rejected.  The OCC acknowledges the commercially sensitive nature of the information sought and argues the Commission’s rules to protect confidential information are specifically intended to afford protection that could be further strengthened through extraordinary means as necessary.  The OCC asserts there is no alternative means to obtain the requested data.  The need for the information, subject to appropriate protective provisions, will allow the OCC to fulfill its legislative mandate.

19. In response to the motion, LS Power argues that the testimonies of both Mr. Hill and Dr. Anderson present the rate impacts based upon input data derived from bids into a model called Strategist.  Citing Mr. Hill’s prefiled testimony, the modeling inputs were provided to the OCC as part of the Highly Confidential version of the All-Source RFP Bide Evaluation Report.

20. LS Power further asserts that if LS Power was not identified by Public Service as the bidder for a 2013 coal plant whose bid has the lowest net present value cost to ratepayers, then nothing from LS Power’s bid is used to develop that economic analysis.  Further, if LS Power were identified as the least-cost 2013 coal plant, then the modeling inputs have already been provided to the OCC.

21. AES first argues that the discovery sought is precluded by the LCP Rules.  Reviewing the request for proposal (RFP) process designed to minimize the net present value of ratepayer price impacts, AES argues there is no role “for the OCC—or anyone else besides the utility—to conduct bidding and select bid winners.”  Response of AES Corporation to Motion to Compel of Colorado Office of Consumer Counsel (OCC First Set of Data Requests) at 5.  AES argues that its bid potentially may be evaluated and considered for selection and that allowing the OCC to discover and introduce the information sought would irreparably “spoil” the objectivity of such evaluation.  AES argues such introduction would violate the LCP Rules and interfere with the sole domain of the utility. 

22. AES also argues that the discovery sought has no relevance to this proceeding.  AES argues that the OCC incorrectly argues that AES made the price of its bid an issue in this case.  AES argues that approval of the Application subjects customers to specified risks, but none of those statements, claims, and positions refer to particular aspects of the AES bid.  It argues that neither AES nor Public Service have put any specific bid at issue.

23. In summary, AES argues that the contents of specific bids are not relevant to this proceeding unless and until the Commission denies the application, Public Service is required to evaluate 2013 coal bids pursuant to the LCP Rules, and, as a result of all that, one or more evaluated coal bids is selected for inclusion in the resource plan.

24. If the discovery sought is found to be relevant, AES further requests issuance of a protective order pursuant to Rule 26(c)(7) C.R.C.P.

25. Before analyzing the specific requests, the ALJ is also reminded of arguments LS Power submitted in support of its LS Power Associates, L.P. Motion to Compel filed in this docket on March 21, 2006.  Although the motion was later withdrawn, LS Power argued that Public Service should produce cost information regarding Comanche 3.  LS Power cited references in Public Service testimony:

a)
Addressing Mr. Eves’ concerns that contracting with an IPP to build a coal plant in 2013 will create additional imputed debt for PSCo, LS Power argued that the significance of the alleged imputed debt issue may be analyzed in this docket.  For argument sake, LS Power intended to demonstrate that a 2013 coal bid, adjusted to reflect imputed debt may still be in the best interest of ratepayers.  “[O]ne valid data point to estimate of (sic) the cost of a future utility self-build coal plant is the cost of Comanche 3.”

b)
Addressing Mr. Eves’ suggestion that coal bids be rejected for lack of competition, LS Power argued that a comparison of 2013 bids to the cost of Comanche 3 could assist the Commission in considering the effectiveness of competition.

c)
Finally, LS Power addressed Mr. Hill’s assertion that IPP bids should be rejected to avoid an increase to the net costs to the system during the first few years of the contract term.  LS Power intended to compare Mr. Hill’s observations regarding IPP bids with an assumed self-build project similar to Comanche 3.

26. Public Service filed the Application pursuant to Rule 3615 of the LCP Rules.  According to the plain terms of the rule, such applications are to be administered pursuant to the Commission’s Rules Regulating Practice and Procedure.  The OCC intervened in the application to represent the interests of its constituency in the Commission’s consideration of whether to allow modification of Public Service’s approved plan.  Thus, AES’ arguments that the OCC effectively lacks a role or standing to conduct discovery in this docket is without merit. 

27. The Application seeks to reject all 2013 bids by shortening the acquisition period.  AES and LS Power both argue it is in ratepayers’ best interests to reject shortening the acquisition period. Denial of the Application results in consideration of their respective bids pursuant to the existing approved acquisition period.  Therefore, the Commission must effectively decide whether it is in the public interest to reject the 2013 bids.

28. AES argues that the Highly Confidential All-Source RFP Bid Evaluation Report does not reflect evaluation of any specific selected coal bids.  However, discovery of bids is reasonably calculated to lead to admissible evidence that the Commission may consider in deciding whether modification of the approved plan should be allowed.

29. The OCC seeks to discover the bids submitted by LS Power and AES to evaluate the assertion of ratepayer interests in modifying the existing acquisition period.  The OCC should not be prohibited from asserting ratepayer interests in this docket based upon unique interests of submitted bids despite AES’ chosen argument based solely upon the Highly Confidential All-Source RFP Bid Evaluation Report.

30. LS Power and AES attempt to confine the OCC’s scope of discovery; however, the OCC is not so confined.  The ALJ finds that OCC 1-3(a) is reasonably calculated to lead to the discovery of admissible evidence in this docket.  

31. Upon a finding of relevance, AES requests entry of a protective order deeming the AES bid to be commercial information not to be revealed under Rule 26(c)(7).

32. In full, Rule 26(c)(7) C.R.C.P. provides for entry of an order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including:  “that a trade secret or other confidential research, development, or commercial information not be revealed or be revealed only in a designated way.”

33. AES cites Digital Equipment Corp. v. Micro Technology, Inc. for its application of Rule 37(c)(7) and the elements of proof required for protection of information:

A party seeking protection for its technical or other sensitive material must demonstrate to the court that (a) the information is highly confidential commercial information or a trade secret; (b) disclosure of such material might be damaging to the producing party; and (c) the harm associated with disclosure outweighs the need for access. If these requirements are met, the burden shifts to the party seeking discovery to establish that the disclosure of trade secrets is relevant and necessary. Centurion Industries, Inc. v. Warren Steurer and Assoc., 665 F.2d at 325; Genetech, Inc. v. Bowen, 1987 WL 10500 (citing Centurion Industries).

Digital Equipment Corp. v. Micro Technology, Inc., 142 F.R.D. 488, 491 (D. Colo. 1992).

34. In Digital Equipment Corp., the parties stipulated that an order protecting confidential information and controlling its use was appropriate.  A protective order entered restricting disclosure to specified “independent” persons.

35. Evaluating whether a disputed individual should be allowed access to confidential information pursuant to a protective order, the court stated that the ultimate “focus of the court's decision should rest on considerations of the individual's relationship to or status within the receiving party's business, the likelihood of that relationship continuing, and the feasibility of separating either the knowledge gained or the individual from future competitive endeavors.”  Digital Equipment Corp. v. Micro Technology, Inc., 142 F.R.D. 488, 491 (D. Colo. 1992) citing Safe Flight, 6823 F. Supp. 20, 22; Carpenter Technology, 132 F.R.D. 24, 27.

36. The Commission has expressed its policy that utilities will normally use a competitive acquisition process to acquire new resources.  The process is intended to result in least-cost resource portfolios, neutral with respect to fuel-type or resource technology.  See Rule 3601 of the LCP Rules.

37. The Commission’s decision on rehearing, reargument, or reconsideration adopting the LCP rules addressed Public Services’ request for extraordinary protection for bid information by rule.  Public Service sought to restrict access to utility reports on bids and selected resources such that they would only be given to the Commission, Commission Staff (Staff), and OCC.  Public Service argued that such reports “reveal the bargaining position of the utility during the critical time it is negotiating contracts with winning bidders.”  The Commission agreed that confidential information could be included in the report.  However, it was also recognized that the rules regarding confidential information already addressed the concerns raised.  Decision No. C02-0991, in Docket No. 02R-137E.

38. The Commission has recognized the need to protect highly confidential bid information and the integrity of the bid process in this docket.  By Decision No. C06-0046, the Commission granted extraordinary protection to the Highly Confidential All-Source RFP Bid Evaluation Report filed by Public Service in this docket.  Decision No. C06-0162.  The Commission agreed with Public Service “that certain information contained in the All-Source Bid Evaluation Report is competitively sensitive and could compromise the bid process,” and found that Public Service “struck a reasonable balance between its need for confidentiality and our [the Commission’s] need to ensure the integrity of the regulatory process.”  Decision No. C06-0162 at ¶6.  The Commission’s grant of extraordinary protection is important to the resolution of the Motion to Compel because, in this proceeding, only Staff and the OCC shall have access to the highly confidential information protected by Decision No. C06-0162.  

39. AES has met its burden of proof to show that its bid should be protected pursuant to Rule 37(c)(7).  As noted, the OCC concedes the confidential nature of information; the Commission has recognized potential damage from disclosure through the LCP Rules and prior decisions; and the harm of disclosing the bid without a protective order outweighs the OCC’s need for the sensitive information.

40. The submitted bids were solicited to fill all projected needs for the years 2003 through 2013 in accordance with the acquisition period approved by the Commission.  The Commission’s considerations in protecting the report equally apply to the bids submitted in the regulatory process. 

41. The OCC asserts there is no alternative means to obtain the requested data that is necessary to fulfill its legislative mandate.  Balancing the need for discovery against the expressed confidentiality concerns of LS Power and AES, the extraordinary protections in Decision No. C06-0162 will be extended to the discovery compelled by this Order.  For confidentiality purposes, the highly confidential discovery compelled pursuant to this Order shall be considered a part of the Highly Confidential All-Source RFP Bid Evaluation Report protected by Decision No. C06-0162.

42. By restricting access to the compelled discovery, the confidentiality concerns will be protected.  Disclosure of the bid to the OCC and Staff pursuant to protective order will not neither jeopardize AES’ competitive position or business endeavors nor affect any potential evaluation of the bids by Public Service.  

43. Turning to items (b) – (e) of each discovery request, the OCC seeks discovery beyond the bid regarding internal processes and an itemized capital budget based upon the arguments addressed above.  In addition to arguments above, LS Power argues such additional information was not used or relied upon in the testimony filed by Public Service or LS Power.  Further it is argued that LS Power’s underlying economics and business plans should not be discoverable because they will not impact bid economics and are not relevant to this proceeding.  AES’ arguments addressed above regarding production of its bid are equally argued for items (b)-(e).

44. LS Power’s and AES’ confidentiality concerns over internal information should be even greater than the bid that is disclosed to third parties.  The ALJ finds that the OCC failed to demonstrate adequate need for the information sought through discovery items (b) – (e) for the subject matter of this docket and that the stated request is reasonably calculated to lead to the discovery of admissible evidence.

45. For the reasons set forth above, the Motion to Compel should be granted in part and denied in part.

II. order

A. It is Ordered That:

1. The Motion of the Colorado Office of Consumer Counsel to Compel LS Power Associates, L.P.’s (LS Power) Response to the First Set of Data Requests of the Office of Consumer Counsel to LS Power Associates, L.P. filed May 10, 2006 is granted in part.  

2. The Motion of the Colorado Office of Consumer Counsel to Compel AES Corporation’s (AES) Response to the First Set of Data Requests of the Office of Consumer Counsel to AES Corporation filed May 10, 2006 is granted in part.  

3. LS Power and AES shall produce a copy of their respective bids submitted to Public Service Company of Colorado (Public Service Company) in response to Public Service Company’s 2003 request for proposals forthwith.

4. For confidentiality purposes, the highly confidential bids of LS Power and AES shall be considered part of the Highly Confidential All-Source RFP Bid Evaluation Report afforded extraordinary protection by Decision No. C06-0162.  Accordingly, the extraordinary protections are extended to protect bids submitted by LS Power and AES.

This Order shall be effective immediately.
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Doug Dean, 
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