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I.  STATEMENT

1. On December 13, 2005, Kalima M. Masse (Complainant) filed a complaint with the Commission naming Colorado Towing & Recovery, also known as Palmer Divide Towing Inc. as Respondent.

2. On December 21, 2005, the Commission issued an order setting hearing and notice of hearing.  The hearing was scheduled for February 16, 2006.

3. On December 21, 2005, the Commission issued an order to satisfy or answer. Respondent did not file an answer or satisfy the complaint.

4. On February 16, 2006, Complainant orally requested that the hearing be continued.  The motion was granted in Interim Decision No. R06-0159-I.  The hearing was rescheduled for March 8, 2006.

5. The hearing was held on March 8, 2006. Complainant appeared by Counsel.  Respondent failed to appear.  The matter proceeded to hearing.  Testimony was received from Complainant’s witnesses and Exhibit Nos. 1 through 7, 8 a-e, and 9 were marked for identification and admitted into evidence.  On March 23, 2006, Complainant filed a Written Closing Statement.

6. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding and a written recommended decision is transmitted to the Commission. 

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

7. Complainant is an individual who owns property located at 704 N. Washington Street in Monument, Colorado.

8. Respondent is a towing company holding Permit Nos. T2859 and T2201 issued by this Commission.

9. In December 2003, Respondent towed a 60-foot mobile home and abandoned it on Complainant’s property without Complainant’s permission.  The mobile home was placed next to several large hopper trailers owned by Complainant.  Ms. Kalima Masse testified that she learned that Respondent, a towing company, owned by a Tony Vargas, placed the mobile home on her property.  She contacted Mr. Vargas, who told her that his company intended to take the mobile home to the impound lot near her home, but it would not fit on the lot.  He told Ms. Masse that he had permission from an adjacent property owner, Bill Simpson, to place the mobile home on her property.

10. Mr. Bill Simpson, a property owner adjacent to Complainant’s property testified that he did not give permission to anyone to abandon the trailer on Complainant’s property.

11. Complainant did not give Respondent or anyone else permission to place the mobile home on her property.  She made numerous requests of Mr. Vargas to remove the mobile home.  Mr. Vargas told her that he would move it off her property.  After the mobile home had not been removed, Complainant contacted Officer Kevin Swenson, of the Monument Police Department.

12. Officer Swenson testified that Complainant filed a complaint with the Monument Police Department.  Officer Swenson stated that numerous municipal ordinances were violated.  Some of the Monument ordinance violations include 8.12.020, improper outdoor storage of motor homes on property zoned residential; 8.12.060, improper storage of mobile homes on land not zoned for mobile homes; and 9.16.04 Trespassing.  During the course of his investigation, he determined that Respondent was responsible for abandoning the trailer.  Officer Swenson contacted Mr. Vargas who admitted that he placed the mobile home on Complainant’s property.  The officer ordered Respondent to remove the mobile home from the property.  Respondent refused to comply.

13. On June 9, 2004, the mobile home caught on fire.  The mobile home was heavily damaged and two hopper/tanker trailers owned by Complainant were damaged. (Photographs, Exhibit Nos. 8a-8e)  Complainant estimates that damage to her trailers due to the fire amounted to approximately $18,000.  The Monument Fire Department determined that the fire was of a suspicious nature, and it conducted an arson investigation.  (See report, Exhibit No. 9)

14. Complainant had the mobile home removed her property during the summer of 2005.   It cost Complainant over $5, 000 for the removal of the motor home.  (Exhibit Nos. 1, 3 through 6)

15. Complainant requests that the Commission revoke Respondent’s towing permits, or alternatively that Respondent pay Complainant damages including the cost of removing the mobile home from her property and the cost of damage to her tanker trailers as a condition of retaining its towing permits. Complainant also requests that the Commission impose civil penalties.   

III. DISCUSSION

16. The uncontroverted evidence of record establishes that Complaint has met her burden of proof by establishing that Respondent violated Colorado statutes, the Commission’s rules, and Monument city ordinances by unlawfully abandoning a towed motor vehicle (by definition) on Complainant’s private property, and therefore providing a basis for initiating a revocation proceeding before the Commission.

17. Section 40-13-109, C.R.S., provides that towing carriers may be subject to suspension or revocation of their towing permit.

The commission, at any time, upon complaint by any interested party, or upon its own motion, by order duly entered, after hearing upon notice to the holder of any permit issued under this article, when it has been established to the satisfaction of the commission that such holder has violated any of the provisions hereof or any of the terms and conditions of such permit, or has exceeded the authority granted by such permit, or has violated or refused to observe any of the proper orders, rules, or regulations of the commission, or has violated any of the provisions set forth in part 18 or 21 of article 4 of title 42, C.R.S., may revoke, suspend, alter, or amend any such permit…      

The Commission’s Rules Regulating Towing Carrier Transportation by Motor Vehicle, 4 CCR 723-9-6506, in effect at the time of the alleged violation states:

(a)
after a hearing upon at least ten days’ notice to the towing carrier affected, the Commission may revoke, suspend, alter, or amend a towing carrier permit for any of the following reasons: 

(I)
Violation of, or failure to comply with, any statute or regulation concerning towing carriers or the towing, storage, or disposal of towed motor vehicles.  This paragraph includes, but is not limited to, a violation of part 18 and part 21 of article 4 of title 42, C.R.S.

(II)
Violation of, or failure to comply with, the terms and conditions of the permit.

(III)
Exceeding the authority granted in the permit.

(IV)
Violation of, or failure to observe and comply with, any Commission order, rule, or regulation.

Motor vehicle is defined in Rule 6501 as:


(s) 
“Motor vehicle” means any vehicle that is propelled or drawn by mechanical power on the public ways of the State of Colorado. The term also includes any trailer or semi-trailer attached to the vehicle, or any trailer or semi-trailer which, due to collision, mechanical disablement, legal disability, order of a law enforcement officer or property owner, must be towed or transported separately from the vehicle from which it was detached.

Part 21 of article 4 of title 42, C.R.S., referenced in Rule 6506, quoted above, Section 42-4-2103 (1) states:  (1) No person shall abandon any motor vehicle upon private property other than his or her own.  Any owner or lessee, or the owner’s or lessee’s agent authorized in writing, may have an abandoned motor vehicle removed from his or her property by having it towed and impounded by an operator.  

Based on the record of evidence and the law stated above, it is found and concluded that there appears to be sufficient cause to warrant the initiation of a revocation proceeding by the Commission.

18. The request of Complainant for the imposition of civil penalties against Respondent cannot be addressed in the instant complaint case.  By Decision No. C05-0702, mailed on June 10, 2005, Suwinski v.Vail Summit Resorts, Inc. D/B/A Keystone Resort, Docket No. 05F-055CP, the Commission held that a complainant in a formal commission complaint case against a transportation utility, a quasi-judicial proceeding, cannot compel the Commission to issue civil penalties, nor can a complainant compel the Commission to conduct an investigation of alleged violations.  The Commission stated that an investigation is discretionary with the Commission.

19. Likewise, the Commission, an administrative body of limited jurisdiction, does not have the power to award damages to the Complainant. (See Haney v. Public Utilities Commission, 574 P.2d 863,865 (Colo. 1978); MCI WorldCom, Inc. v. U S WEST Communications, Inc., Commission Decision No. C00-301.

20. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission initiate a revocation proceeding.

IV. ORDER

A. The Commission Orders That:

1. Staff of the Commission shall initiate a revocation proceeding against Colorado Towing & Recovery, also known as Palmer Divide Towing Inc.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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