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I. statement  
1. On November 19, 2005, Public Service Company of Colorado (Public Service or Applicant) filed an Application for Certificate of Public Convenience and Necessity to Exercise Franchise Rights in the Town of Watkins, Colorado (Application).  Public Service also requests that the financial statements it submitted as part of the Application be accepted in lieu of the feasibility study required by Rule 4 Code of Colorado Regulations (CCR) 723-1-55(c).  That filing commenced this proceeding.  

2. On November 22, 2005, the Commission gave public notice of the Application to all interested persons, firms, and corporations.  In addition, Public Service caused notice of the Application to be published in the Eastern Colorado News on November 18, 2005.  

3. On December 30, 2006, Staff of the Commission (Staff) filed a Motion for Leave to Intervene and Enter Appearance.  Public Service did not oppose the motion.  By Decision No. C06-0035, the Commission granted the motion.  

4. Public Service and Staff are the only parties in this case.  

5. The Commission deemed the Application complete on December 14, 2005.  Applicant has waived the provisions of § 40-6-109.5, C.R.S.  Decision No. R06-0080-I.  

6. By Decision No. R06-0080-I, the Administrative Law Judge (ALJ) scheduled the hearing in this matter for June 1, 2006 and established a procedural schedule.  By Decision No. R06-0488-I, the ALJ vacated the hearing date and procedural schedule.  

7. On April 10, 2006, Applicant and Staff (collectively, the Parties) filed a Stipulation in full settlement of this matter.
  The ALJ issued Decision No. R06-0411-I in which she scheduled a hearing on the Stipulation and stated questions which she requested the Parties be prepared to answer at the hearing.  

8. Pursuant to Decision No. R06-0411-I, on April 28, 2006, the ALJ held an evidentiary hearing on the Stipulation.  The ALJ heard the testimony of Mr. Michael Miller, a Principal Gas Planning Engineer employed by Xcel Energy Services, Inc., and of Mr. Billy Kwan, an Energy Analyst employed by the Commission.  Each witness was involved in negotiating the Stipulation, and Mr. Kwan is a signatory to that document.  Based on the testimony presented, the ALJ is satisfied that the questions posed have been answered.  

II. FINDINGS AND CONCLUSIONS  
9. Applicant is a Colorado corporation and a public utility.  Public Service is an electric company and a natural gas distribution company and provides both electric service and natural gas sales and distribution transportation service to its customers in Colorado.  

10. Staff is the litigation Staff of the Commission.  

11. Public Service asks that the Commission grant it a Certificate of Public Convenience and Necessity (CPCN) to exercise franchise rights in the incorporated Town of Watkins (Town) pursuant to Ordinance No. 2005-20, adopted October 12, 2005.  The franchise permits Public Service "to furnish, sell, transmit, transport, and distribute gas and electricity to the Town and to all Residents of the Town."  Application at Exhibit No. 2A at § 2.1.  By that Ordinance, the Town's Board of Trustees granted Public Service a 20-year franchise to provide electric and natural gas service within the Town.  The franchise commenced on October 19, 2005
 and terminates 20 years from that date (i.e., October 18, 2025).
  

12. The Town consists of noncontiguous geographic areas and is located within Adams and Arapahoe Counties.  A portion of the Town is located within the portion of Public Service's existing certificated service territory known as the Northern Front Range area (see Decision No. R04-0026).
  This area is the Foxridge Trailer Park and is the only area which is located both within Public Service's existing service territory and the Town.
  

13. Public Service serves electric natural gas customers in the Foxridge Trailer Park.  Eastern Colorado Utility Company also serves utility customers within the Town.  

14. Because of uncertainty about the areas served by each of the utilities, it became necessary to delineate clearly and specifically the territory which Public Service will serve under the franchise.
  The Stipulation provides the needed clarification:  under the franchise, Public Service will provide electric and natural gas service in the portion of the Town which is located within the Northern Front Range area of its service territory; and, if the Commission approves a change in the service territory, then Public Service will be able to serve any other area of the Town which is located within the changed service territory.  The Parties' testimony further clarified that this means that Public Service will be able to provide service in:  (a) the portion of the Town as it now exists which is located in Public Service's existing service territory;
 (b) any area of the Town which is located in Public Service's service territory as that service territory may be changed by further Commission Order; (c) any area which the Town may annex in the future and which is located within Public Service's service territory; and (d) any area of the Town which is located in an area contiguous to Public Service's service territory and into which Public Service in the future extends service in the ordinary course of business pursuant to § 40-5-101(1), C.R.S.
  

15. The effect of the Stipulation is to restrict the scope of the Application.  

16. Staff supports the Application as clarified and restricted by the Stipulation.  

17. No other electric utility or gas utility is authorized to provide service within the areas for which Public Service seeks a certificate in this proceeding.  

18. The Stipulation is unopposed.  The terms of the Stipulation clarify and restrict the terms of the Application and are reasonable.  The Stipulation will be accepted.  

19. Pursuant to the franchise agreement under Ordinance No. 2005-20, as consideration for the franchise rights granted and in recognition of Public Service's right to use town streets, Public Service shall collect and remit to the Town "a sum equal to three percent (3%) of all Revenues, excluding revenues from the Town for the sale of gas and electricity to the Town[.]"  Application at Exhibit 2A at § 3.1.  As defined in id. at § 1.10, "Revenues" includes monies received from the sale of electricity and natural gas to customers (including gas transportation customers) within the Town.  

20. If a utility wishes to exercise any franchise agreement or privileges entered into with a municipality, that utility first must obtain from the Commission a certificate that the public convenience and necessity require the exercise of that right or privilege.  Section 40-5-102, C.R.S.  Applications pursuant to § 40-5-102, C.R.S., allow the Commission to review franchise agreements to ensure that the terms are reasonable and in the public interest.  

21. The public convenience and necessity require the franchise, and the terms of the franchise agreement are reasonable and are in the public interest.  In the event, however, that issues of revenue requirement, cost allocation, and rate design are implicated by any provision of the franchise agreement, those issues will be analyzed in an appropriate Commission docket.  Approval of the franchise agreement does not constitute approval of, or precedent regarding, any principle or issue in revenue requirement, cost allocation, or rate design in any gas or electric cost adjustment, refund, or rate case docket.  

22. Public Service has the financial ability and is qualified and competent to conduct the utility operations sought under its application.   

23. Public Service's electric tariffs and natural gas tariffs, currently on file with the Commission, will be used for services under this Application.  

24. The Application (as clarified and restricted by the Stipulation) is in the public interest and will be granted.  The requested CPCN to exercise franchise rights in the Town pursuant to Ordinance No. 2005-20 will be granted.  

25. It may be that Public Service and the Town may want to revise the terms established in the franchise agreement at some point in the future, and the existing franchise agreement has a scheduled expiration date.  Public Service is advised that, upon negotiation of a new or amended franchise agreement, it must return to the Commission in a timely manner to obtain authorization to implement the provisions of the new franchise agreement.  The Commission has a statutory obligation to review such agreements.  

26. Public Service also requests that the financial statements submitted as part of the Application be accepted in lieu of a feasibility study required by Rule 4 CCR 723-1-55(c)(5).  It appears that Public Service has been providing electric service and/or natural gas service to residents in the area.  Because the area encompassed by the franchise agreement has previously been served by Public Service, the requirement to provide feasibility studies as set forth in Rule 4 CCR 723-1-55(c)(5), can be satisfied by using Public Service's financial statements.  Accordingly, Public Service's request that the financial statements submitted as part of the Application be accepted in lieu of a feasibility study will be granted.  

27. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  
1. The Stipulation filed on April 10, 2006, which is clarified above, is accepted.  

2. The Application for Certificate of Public Convenience and Necessity to Exercise Franchise Rights in the Town of Watkins, Colorado, as modified and clarified by the Stipulation, is granted.  

3. Public Service Company of Colorado is granted a Certificate of Public Convenience and Necessity to exercise franchise rights pursuant to Ordinance No. 2005-20 in the Town of Watkins, Colorado, to the extent that areas of the Town of Watkins, Colorado lie within the Northern Front Range area of the service territory of Public Service Company of Colorado as designated by Decision No. R04-0026, as the service territory of Public Service Company of Colorado may be amended by subsequent Order of the Commission.  

4. The grant of the Certificate of Public Convenience and Necessity to operate under the terms of the franchise agreement is in the public interest and in accordance with the terms of § 40-5-102, C.R.S.  

5. The grant of the Certificate of Public Convenience and Necessity to operate under the terms of the franchise agreement shall not be construed as constituting approval of any rate, charge, classification, or of any rule, regulation, or practice affecting such rate or service, contained or referenced in the franchise agreement.  Approval of the franchise agreement is without prejudice concerning any rate, charge, classification, principle, or issue in revenue requirement, cost allocation, and rate design in any natural gas or electric cost adjustment, refund, or rate case docket.  

28. Public Service Company of Colorado's electric tariffs and natural gas tariffs, currently on file with the Commission, will be used for services under this Application.  

6. The request by Public Service Company of Colorado to substitute the submitted financial statements as proof of sufficient financial ability to continue to provide utility service as prescribed, in lieu of feasibility studies, as permitted by Rule 4 Code of Colorado Regulations 723-1-55(c)(5), is granted.  

7. The franchise agreement between Public Service Company of Colorado and the Town of Watkins, Colorado, and the rights and obligations under that franchise agreement, are scheduled to expire on October 18, 2025.  

8. Docket No. 05A-487FEG is closed.  

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The Stipulation is Hearing Exhibit No. 1.  


�  Section 1.4 of the franchise agreement defines the effective date.  Application at Exhibit 2A.  Public Service accepted the terms and conditions of the franchise agreement on October 19, 2005.  Id. at Exhibit 2B.  This was the last act which needed to be performed to make the franchise agreement effective.  


�  Section 2.2 of the franchise agreement specifies the term of the franchise.  Application at Exhibit 2A.  


�  Hearing Exhibit No. 1 at Substituted Exhibit 2 shows the present geographic boundaries of the Town and their location vis-à-vis Public Service's service territory boundaries.  


�  The Foxridge Trailer Park is located in Section 4, Township 4 South, Range 65 West of the 6th Principal Meridian.  Although the ALJ asked for a metes and bounds description, Public Service was unable to provide a metes and bounds description for this area.  


�  Staff raised this issue.  


�   This is the Foxridge Trailer Park area only.  


�  See Hearing Exhibit No. 1 at ¶¶ 2, 6.  
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