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I. STATEMENT
1. This referral arises from a dispute between Qwest Corporation (Qwest) and the independent auditor hired by the Commission to conduct the 2004 annual audit of the Colorado Performance Assurance Plan (CPAP); NorthStar Consulting Group and Vantage Consulting, Inc. (Independent Auditor).

2. On December 29, 2005, Qwest filed its Motion to Obtain the Workpapers of the Independent Auditor.
  Qwest asserts that the Independent Auditor provided a draft audit report during the course of preparing the 2004 CPAP Audit Report.  Qwest responded to sections of the draft and provided comments.  However, Qwest asserts that there was insufficient information in the report to permit meaningful comment in many instances.  Qwest asserts that the Independent Auditor’s workpapers must be accessible to provide complete and meaningful commentary as to such matters as methodology and the work progression used.  Based thereupon, Qwest requests to access and copy workpapers underlying analysis contained in the audit report so that it may fully comment on the quality and accuracy of the report.

3. Qwest argues that it is reasonable for workpapers to be provided to the audited entity and that such treatment is consistent with the Generally Accepted Government Auditing Standards issued by the Government Accounting Office (referred to as GAGAS or the Yellow Book, Hearing Exhibit 1).  

4. In response to Qwest’s motion, the Independent Auditor filed comments with the Commission.  The Independent Auditor asserts that Qwest’s motion is premature and that substantial changes have been made to the report reviewed by Qwest.  Further, it is argued that the Yellow Book does not require allowing Qwest access to workpapers.  Rather, it argues that, like the 2003 report, all parties will have an equal opportunity to review the completed report and submit comments publicly.  Thereafter, the Independent Auditor will have an opportunity to respond to those public comments.  After all comments are provided to the Commission, it can then act upon the recommendations.

5. Confidential Attachment A to Qwest’s Motion to Obtain the Workpapers of the Independent Auditor identifies items in the superseded draft report that the Independent Auditor’s motion referenced.  By Decision No. R06-0096-I, a procedural schedule was adopted to allow Qwest to revise Confidential Exhibit A to reflect events occurring subsequent to the filing.  The Independent Auditor was then afforded an opportunity to supplement its response.  Thereafter, it was contemplated that the issue would be fully presented for determination. 

6. On March 3, 2006, Qwest Corporation’s Renewed Motion to Obtain the Workpapers of the Independent Auditor and Notice of Filing of RFI-MR-Auditor Pursuant to Decision No. R06-0096-I was filed.  Qwest argues that the need to access workpapers underlying the Independent Auditor’s report remains and attached the Revised Confidential Attachment A setting forth the reasons Qwest sought such workpapers and referencing applicable sections of the Draft 2004 CPAP Audit Report.
  Qwest states that the revised version reflects only those areas of critical concern to Qwest.

On March 17, 2006, the Response to Qwest’s Renewed Motion to Obtain Workpapers of the Independent Auditor was filed by the Independent Auditor.  The Independent Auditor acknowledges that the scope of Qwest’s request is much more limited and generally references text and analysis supporting findings, conclusions, and recommendations in the final report filed with the Commission.  The Independent Auditor addresses recommendations and findings referenced in Qwest’s Revised Confidential Attachment A.  The Independent Auditor states that the Confidential Exhibit A to the Response, filed March 17, 2006, “either provides the detail Qwest is requesting, identifies information that Qwest was already provided that addresses 

7. their concerns or, in many cases, explains why additional documentation does not exist and is not needed to support the basis for the finding and/or recommendation.”
  The exhibit to the response addresses Qwest’s issues/notes and provides additional supporting information.  Response to Qwest’s Renewed Motion to Obtain Workpapers of the Independent Auditor at 2.  In the response, the Independent Auditor characterizes the information provided as “very straightforward” and states that the Independent Auditor “has shared similar documents in both the 2003 and 2004 CPAP Audits as part of the audit or verification process, without the formality of a legal motion.”  The Independent Auditor goes on to state that Qwest and the Independent Auditor have had a process in place for verifying the analysis supporting report findings and that every item in Qwest’s Revised Confidential Attachment A could have been handled informally, as they have in the past.  Id.

8. Upon the filing of the Final Report of Qwest’s CPAP 2003 Annual Audit for Colorado Public Service (sic) Commission, the Commission allowed all parties (including Staff of the Commission (Staff) and Qwest) to comment on the methods employed by the Independent Auditor in its analysis, the substantive conclusions reached in the audit, and how the Commission should proceed based thereupon.  See Decision No. C04-1125.  By Decision No. C04-1557, the Commission considered the comments filed, as well as the response of the Independent Auditor to those comments, and approved the annual audit.

The Commission stated that it will follow a similar procedure to consider the 2004 CPAP Audit Report:  “We agree with the Independent Auditor’s assumption that we will allow all parties an opportunity to comment on the report and the Independent Auditor to respond 

to those comments before we make any decision on the recommendations.” Decision No. C06-0047 at ¶11.  The Commission then referred Qwest’s request to review the Independent Auditor’s workpapers to the Administrative Law Judge (ALJ) and recognized that any comments based upon such access, if granted, could be incorporated into Qwest’s comments on the report to be filed with the Commission.  

9. By Decision No. R06-0272-I, the ALJ identified remaining areas of inquiry based upon a review of the pleadings and set the motion for hearing on April 13, 2006.  

10. The undersigned ALJ called Qwest’s motion for hearing at the assigned time and place.  Qwest appeared through legal counsel and the Independent Auditor appeared pro se.  Exhibit 1 was identified, offered, and admitted into evidence during the hearing.  Mr. Todd Staebell and Mr. Michael Williams testified on behalf of Qwest.  Mr. Douglas Bennett, Ms. Susan Hayslip, and Mr. Walter Drabinski testified on behalf of the Independent Auditor.  
11. Preliminarily, Qwest withdrew its claim of confidentiality for Qwest’s Revised Confidential Attachment A, dated March 3, 2006, to Qwest Corporation’s Renewed Motion to Obtain the Workpapers of the Independent Auditor and Notice of Filing of RFI-MR-Auditor Pursuant to Decision No. R06-0096-I.  Counsel explained that the attachment was claimed to be confidential because it addressed a draft report that was neither final nor public.  Qwest waives the confidentiality claim because the report is now final and public.

12. On March 17, 2006, the Independent Auditor filed Confidential Exhibit A to the Response to Qwest’s Renewed Motion to Obtain Workpapers of the Independent Auditor.  Confidential Exhibit A is comprised of an issue matrix responding to Qwest’s Revised Confidential Attachment A as well as other supplemental information.  The Independent Auditor withdrew its claim of confidentiality over the matrix portion of Confidential Exhibit A because such claim was based upon Qwest’s prior claim of confidentiality.

13. The ALJ directed Qwest and the Independent Auditor to file public versions of the documents and the hearing proceeded with the identified portions no longer being treated as confidential.

II. FINDINGS AND DISCUSSION

A. Requested Access

14. Qwest readily admits that the scope of the pending request to access workpapers goes to disputed recommendations of the Independent Auditor in the 2004 CPAP Audit Report.  Qwest emphasized that such disputed recommendations, if adopted by the Commission, would significantly impact Qwest because they would be difficult and/or costly to implement.  Qwest makes it very clear that the relief sought extends only to existing workpapers.  

15. As the proponent for an order compelling production of the Independent Auditor’s workpapers, Qwest has the burden of proof.  § 24-4-105(7) C.R.S.

16. Qwest presented testimony of Mr. Staebell and Mr. Williams detailing each disputed recommendation for which Qwest seeks supporting workpapers.  Qwest also addressed the intended use of the workpapers.  In summary, Qwest seeks to discover additional information as to the work performed by the Independent Auditor and the foundation for recommendations to the Commission, including any applicable standards.  

17. Mr. Drabinski concludes that the report filed with the Commission is adequately supported by workpapers meeting Yellow Book standards.  The report contains more than 400 pages comprised of approximately 175 findings and 70 recommendations.  It references 280 supporting documents and approximately 49 interviews.  The included and/or supporting workpapers consist of the work plan, the document and information request log and document responses, interview records, and all of the report products draft through final that have been submitted.  

18. Ms. Hayslip was the lead consultant in auditing the accuracy of the performance metric results within the scope of the CPAP annual audits.  She described the audit procedures, the business rules implemented, the analysis conducted, and the results obtained.  She also described communications with Qwest related to this process.

19. Ms. Hayslip opined that referenced data requests or interviews support every finding in the 2004 CPAP Audit Report.  She believes the Independent Auditor effectively fulfilled Qwest’s request as to what was done with the raw data through Exhibit A to the Response to Qwest’s Renewed Motion to Obtain Workpapers of the Independent Auditor.  Based thereupon, Qwest should be able to replicate the work performed with the information provided.

20. No foundation was presented by any witness as to the scope and applicability of the Yellow Book to the audit contracted by the Commission.  

21. Ms. Hayslip testified that she is only generally familiar with the Yellow Book.  Her expertise regarding the Yellow Book’s application to this type of audit was limited.  She was not aware of any legal or contractual requirement that the Yellow Book govern the audit.  Rather, she testified that Mr. Drabinski made that determination due to the lack of defined standards.

22. Through her work on the audit, Ms. Hayslip confirmed that the Independent Auditor adhered to Yellow Book field work standards for performance audits.  

23. The audit was performed independently of the Commission, but communications were had with Mr. John Epley, of testimonial staff, as an overseer of the process for the Commission when problems arose.

24. Mr. Bennett refers to Section 4.23 of the Yellow Book concluding that the quantity, type, and content of audit documentation are a matter of the auditor's professional judgment.  In his professional judgment, the identified workpapers are adequate and have been provided.

25. Similar to the 2003 report, the Independent Auditor argues that the report filed with the Commission should comprise the body of evidence to be considered.  Qwest had an opportunity to review analysis and calculations, request documentation, hold meetings, conduct interviews, or provide additional information.  Now that the report is finalized, it should stand by itself with incorporated references to document requests and interviews comprising the entirety of the work product.

26. The Independent Auditor asserts that if Qwest believes there is inadequate support, they have the opportunity to present those arguments to the Commission for consideration.

27. In rebuttal, Qwest disputed that there was a formalized process to allow proper feed back during the audit process and that Qwest was not aware of the recommendations until the draft report was issued for review and comment.  Even then, there was no process in place to fully address issues incorporated into the report.

28. Illustratively, Mr. Staebell points out that Qwest was not aware that two specific recommendations relied upon raw data provided by competitive local exchange providers.  Qwest had no input into the gathering or verification of the underlying data.

29. In summary, Qwest argues that no party subject to the Commission's jurisdiction should be precluded from exercising its due process rights to challenge the Commission’s action in a meaningful way, and that includes discovery rights.  The Independent Auditor asserts no further documentation is necessary to support the final report.

B. Applicability of GAGAS.

30. By Decision No. C04-1557, the Commission approved the 2003 CPAP Audit Report, after consideration of comments filed.  The Independent Auditor confirmed that the standards followed in conducting the 2003 audit were never an issue, nor were they specified in the report.  The ALJ cannot find any specific determination from the 2003 audit as to mandatory applicability of GAGAS to annual audits conducted under the CPAP.  Finally, no party identified the standards pursuant to which the 2003 annual audit was conducted.

31. The Yellow Book states that GAGAS applies “to audits and attestation engagements of government entities, programs, activities, and functions, and of government assistance administered by contractors, nonprofit entities, and other nongovernmental entities.”  See Yellow Book at § 1.04.

32. In addition to invocation of GAGAS applicability by statute, the Yellow Book notes that auditors will find it useful to follow GAGAS in work regarding the use of government funds.  Further, it recognizes that “the terms of an agreement or contract may require auditors to comply with GAGAS.”  See Yellow Book at § 1.06.

33. The Services Agreement between Colorado Public Utilities Commission and [NorthStar Consulting Group, Inc. and Vantage Consulting, Inc.] (Services Agreement) provides that the Independent Auditor will perform duties as described in Section 14.0 of the CPAP (the “Services”) in accordance with the CPAP and the Services Agreement.

34. Addressing “Service Specifications/Performance Standards,” the Service Agreement provides that “Services shall be performed by the Independent Auditor consistent with generally accepted industry standards for the Independent Auditor’s customary services and products and shall be compliant with the terms and conditions of the CPAP and applicable Commission decisions.” ¶ 7(b) at page 6.

35. Qwest did not present testimony of any witness with expertise regarding the Yellow Book and its applicability to the issue at hand.  Rather, Qwest argues that generally accepted audit standards should govern the audit conducted by the Independent Auditor and that the Yellow book is the most appropriate standard because the Independent Auditor followed that standard during the 2004 CPAP Audit.

36. The Independent Auditor’s Motion to Remove the Confidentiality Designation by Qwest on all Contents of the 2004 CPAP Audit that are not Specificlly(sic) Justified, states that “[t]he IA is required, through its contract, to comply with Government Auditing Standards issued by the GAO for Performance Audits.”  However, Ms. Hayslip’s testimony contradicts the statement and the ALJ finds no requirement so specific in the Services Agreement.

37. The Independent Auditor’s Amended Motion to Remove Confidentiality Designation, states that the Yellow Book will be adhered to in the audit.  See ¶3.

38. Beyond applicability to the engagement, the Independent Auditor asserts that the Yellow Book clearly specifies the rights of the audited entity.  Those rights do not include access to audit documentation or workpapers.  The audited entity is entitled to the report and the references made within the report and that is what Qwest has been provided.

39. The Yellow Book is comprised of eight chapters.  The first three chapters introduce the standards and addresses those that are generally applicable.  Chapters 4, 5, and 6 address financial audits and attestation functions, not applicable herein.  Chapter 7 addresses field work standards for performance audits. Chapter 8 addresses reporting of performance audits.

40. At Sections 1.09 and 1.10, the Yellow Book makes clear that it is only one source of auditing standards, rather than the per se definition of industry standards.

41. At hearing, Ms. Hayslip testified regarding Section 7.70.  Qwest referenced Sections 7.66, 7.67, 7.68, 7.70, 7.71, 8.31, and 8.34. The Independent Auditor also addressed Section 4.23.  No showing has been made that Chapter 4 has any applicability to the audit at issue.

42. There was not an adequate showing regarding scope and applicability of the Yellow Book under its own terms, much less was any demonstration made that its entirety was incorporated into the Services Contract.  No showing was made that utilizing the field work procedures triggered any rights benefiting Qwest.  To the contrary, Ms. Hayslip testified that Mr. Drabinski applied the Yellow Book field work standards due to the lack of identified standards in the Services Agreement.  

43. The pleadings address access to workpapers under the Yellow Book standards, yet the Yellow Book does not define or use the term workpapers.  The request will be construed as a request to access and copy audit documentation under the Yellow Book. 

44. A plain reading of the cited sections of Chapter 7 leads the ALJ to find that they address audit documentation requirements for field work performed in performance audits conducted in accordance with the Yellow Book.  The ALJ finds no right of the audited entity to access audit documentation under the cited sections of Chapter 7 of the Yellow Book.

45. A plain reading of the cited sections of Chapter 8 leads the ALJ to find that they address the auditor’s report of a performance audit conducted in accordance with the Yellow Book.  The ALJ finds no right of the audited entity to access audit documentation under the cited sections of Chapter 8 of the Yellow Book.

46. Based upon the record presented by the Parties, the ALJ cannot find that the Independent Auditor’s contractual obligation to perform agreed-upon services for the Commission in accordance with industry standards incorporated, or intended to incorporate, the entire Yellow Book or every aspect of the Yellow Book benefiting third parties.  The Services Agreement, between the Commission and the Independent Auditor, does not specifically reference or incorporate the Yellow Book.  The Independent Auditor stated that the contract required compliance with the Yellow Book, yet there is nothing presented to the ALJ as to uniform industry standards required for the nature of the audit at issue herein.

47. Even if aspects of the Yellow Book governing the conduct of the audit were incorporated into the Services Agreement, the scope of incorporation could be limited to those services being performed for the Commission.  The Service Agreement does not address sharing audit documentation with the audited entity.  No showing has been made that any incorporation into the Services Agreement is broad enough to encompass disputed access to workpapers by the audited entity. 

48. The ALJ finds that Qwest failed to meet its burden of proof that the Yellow Book governs Qwest’s access to the Independent Auditor’s audit documentation for the 2004 CPAP Audit Report and that Qwest thereby has a right to access audit documentation.

49. Qwest next raises arguments of “reasonableness” based upon due process notions as a basis for the Commission to Order access to the Independent Auditor’s workpapers.  Importantly, this argument addresses the use of the report in this Commission proceeding, independent of the audited entity’s rights under the Yellow Book.

50. Before addressing Qwest’s alternate argument to review and copy the workpapers of the Independent Auditor, the ALJ first determines the role of the Independent Auditor and its relationship with this docket, the Commission and Qwest.  Having established the context, the merits of the request will then be considered.

C. Roles of Interests Appearing Before the Commission.

51. Qwest's argues that the Independent Auditor is acting as an agent of the trial staff of the Commission and is effectively operating on behalf of the Commission.  The CPAP contemplates an audit by Staff or an agent.  Without regard to who conducts the audit, the effect is the same.

52. The ALJ inquired regarding any designation of trial and advisory staff in this Docket.  Although not specifically aware, Qwest recognized that the CPAP merely identifies the Commission as the agency with jurisdiction to regulate Qwest.  Without regard to any designation of trial and advisory, Qwest argues that trial staff is a party to this docket as a matter of fact and law.

53. The Independent Auditor, asserts that it is solely in a contract relationship with the Commission.
  The Commission is the client and Qwest is the audited entity.  The Independent Auditor appeared for hearing at the direction of Staff and the order of the ALJ.

54. As to the relationship between Qwest and the audit conducted by the Independent Auditor, Qwest affirmed that it is the audited entity and the entity with affected operational, financial, and business interests.

55. The ALJ inquired whether the Independent Auditor contemplated being available to testify should the Commission conduct a hearing regarding the audit report.  The Independent Auditor confirmed availability to testify, if so directed by Staff.

56. Qwest argues the contemplation of testimony and the audit report being at issue in a hearing provide a further basis for the attachment of discovery rights.

57. As concluded in Decision No. R05-1407, the Commission engaged the Independent Auditor to perform regulatory functions consistent with the CPAP, the results of which will be available in considering future actions.

58. The Commission hired the Independent Auditor to conduct the annual audit of Qwest provided in Section 14.0 of the CPAP.  Memorializing the same, the Commission entered into the Services Agreement.

59. The Independent Auditor was hired as an independent contractor to perform services within its expertise on behalf of the Commission.  The Commission is the client for the 

services rendered in the second annual audit engagement pursuant to the Services Agreement.  Qwest is the audited entity.    

60. Qwest originally questioned the role of the Independent Auditor by noting that Walt Drabinski, as president of the Independent Auditor, filed a motion.  Qwest argued that Mr. Drabinski “does not appear in the roles of the Colorado Supreme Court; yet, he has filed yet another pleading on behalf of NV with the Commission.”  Qwest’s Motion for Extension of Time to File Response to the Amended Motion of the Independent Auditor and Motion for an Order Precluding NorthStar Consulting Group, Inc. and Vantage Consulting, Inc. from Taking any Action as Set Forth in the Amended Motion Before the Commission Rules on the Matters Set Forth in the Amended Motion at ¶ 5.

61. The questions raised by Qwest highlight the uncertainty of the role of the Independent Auditor that must be resolved before determining Qwest’s access to information in the hands of the Independent Auditor.

The Independent Auditor is not a party to Docket No. 02M-259T.  Rule 20(a), 4 Code of Colorado Regulations 723-1, defines a party:  “A party to a Commission proceeding is a person or entity who has instituted a proceeding; an intervenor as a matter of right; a permissive intervenor; or a respondent to a proceeding. Staff is a party to any proceeding in 

which it files an entry of appearance and notice of intervention, or is allowed to intervene in accordance with Rule 64 of these rules.”

62. This docket was opened by the Commission in Decision No. C02-0546, dated May 10, 2002.  Therein, the Commission designated all parties in Docket No. 01I-041T to be parties to Docket No. 02M-259T.  Taking administrative notice of the Commission’s service list in Docket No. 01I-041T, and reviewing the same, it is understandable that the Independent Auditor was not a party to the docket because it preceded the Service Agreement. See Decision No. C02-0546 at ¶ 4.

63. Taking administrative notice of the Commission’s docket listing in Docket No. 02M-259T, and reviewing the same, it indicates that the Independent Auditor did not institute this proceeding, did not intervene in this proceeding, and is not a respondent in this proceeding.  Therefore, the Independent Auditor is not a “party.”

64. Thus, the Independent Auditor, working on behalf of the Commission must be testimonial staff, in the nature of a Commission-appointed expert, or advisory staff.

65. Qwest generally argues that the Independent Auditor is participating in the docket as testimonial staff.  

66. The 2004 CPAP Audit Report was filed by and on behalf of the Independent Auditor.  It reports the results of the independent audit engaged by the Commission.  It does not purport to represent Staff’s position or interest.  It was not filed through Staff’s counsel.

67. Reviewing proceedings regarding the 2003 CPAP Audit Report, the report was filed by the Independent Auditor, rather than Staff.  Further, in accordance with the procedures adopted by the Commission in Decision No. C01-1125, Staff commented regarding the Independent Auditor’s report.

68. The Commission designated Staff as a party to Docket No. 02M-259T and identified trial and advisory staff in its decision.  See Decision No. C02-0546 at pp 3,4.  In January 2003, Staff filed an Entry of Appearance and Notice Pursuant to Rule 9(d), revising the designation in Commission Decision No. C02-0546.  The Independent Auditor has never been designated through counsel to be acting on behalf of Staff.  

69. Staff counsel is clearly aware of the Commission’s rules regarding representation of parties and was served pleadings questioning the Independent Auditor’s lack of representation.  It is likely that Staff counsel would have acted if they believed the Independent Auditor was their client.

70. Finally, the Independent Auditor’s report contains its independent analysis.  No party testified that the report states the position of Staff.  To the contrary, Staff, as any other party, is free to challenge or support the report in any proceedings.  It is untenable for Staff, and its counsel, to be put in a position of presenting conflicting cases regarding the Independent Auditor’s work.

71. The Nondisclosure Agreements executed by the Independent Auditor and filed with the Commission in June 2003 appear to have been prepared by the Office of the Attorney General and reflect “Staff of the Public Utilities Commission.”  The ALJ finds this designation to be an anomaly that is inconsistent with the bulk of actions in this docket.

72. The ALJ finds that the Independent Auditor is not testimonial staff for the Commission in this docket.

73. Analogizing to the Court Appointed Experts described in Rule 706 of the Colorado Rules of Evidence, the Commission can appoint an expert to advise the Commission.  Under the rule, an appointed expert must be informed of his duties in writing (or at a conference where both parties participate).  Parties may have input into the selection process.  The expert advises the parties of findings, if any; may be deposed by a party; and may be called to testify.  Parties remain free to call their own expert witnesses.

74. The Commission is not bound by the technical rules of evidence.  § 40-6-101(4), C.R.S.; Rule 1501(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations, (CCR) 723-1.  However, the rules of evidence and requirements of proof shall conform, to the extent practicable, with those in civil non-jury cases in the district courts. § 24-4-105(7), C.R.S.; Rule 1501(a) of the Rules of Practice and Procedure, 4 CCR 723-1. 

75. The Rule 706 appointment has been little used in Colorado; however, the rule is identical to Rule 706 of the Federal Rules of Evidence.  Similar to Rule 9(g) of the Rules of Practice and Procedure, commentary to Rule 706 of the Federal Rules of Evidence distinguishes a testimonial versus advisory role:  “Rule 706 is applicable only when an expert is appointed by the Court to testify as a witness. The Rule does not purport to circumscribe the Trial Judge's authority to appoint a non-testifying technical consultant to assist the Judge in understanding highly complex issues.”  Commentary to Rule 706 of the Federal Rules of Evidence.

Further the Commentary recognizes:

 
The ABA Litigation Section has promulgated Civil Trial Practice Standards to cover the problem of ex parte communications between a Judge and an appointed expert witness. Standard 11(b) provides as follows:

      b. Communications between Court and Expert. The court shall assure that the parties are aware of all communications between the court and a court-appointed expert by:

         i. Permitting the parties to be present when the court meets or speaks with the expert;

         ii. Providing that all communications between court and expert will be in writing with copies to the parties; or

         iii. Recording oral communications between court and expert and making a transcript or copy of the recording available to the parties.

 
As to ex parte communications between counsel and the court-appointed expert, their permissibility should be dependent on the expert's role in the case. If, for example, the expert must make a medical examination of the plaintiff, or if the expert must obtain specimens from one of the parties, then ex parte communications are not only warranted but essential. On the other hand, the obvious due process concern arising from ex parte communications between a court-appointed expert and counsel for one of the parties indicates that they should not be permitted in the ordinary case, and that even where such communications are necessary, the safeguard of post-communication disclosure should be implemented.

 
ABA Litigation Section Civil Trial Practice Standard 11(c) provides the following guidelines as to ex parte communications between the Court-appointed expert witness and the parties:

      c. Communications between Parties and Expert. The court shall assure that every party is aware of all communications between any party and a court-appointed expert by:

         i. Permitting all parties to be present when any party meets or speaks with the expert, or

         ii. Providing that all communications between any party and the expert will be in writing, or if oral, shall be tape recorded, with copies to all parties.

      The Task Force that promulgated this standard comments that it ‘is operative only if the court has not prohibited such contact,’ which the Court has the inherent authority to do.

Commentary to USCS Fed Rules Evid R 706.

76. The Commission made no specific findings as to the Independent Auditor’s relationship to this docket when they were hired.  The foregoing evidentiary foundations are neither binding nor strictly applicable to the appointment of the Independent Auditor.  However, the ALJ finds this a useful and appropriate structure to consider the relationship of the Independent Auditor to this docket.  The relationship to date has proceeded most similar to the appointed expert and this body of law is a useful point of reference to interpret the referred motion.

77. The Independent Auditor was informed of duties through the Services Agreement.  Qwest participated in the selection of the Independent Auditor.  The Independent Auditor has conducted contracted services independently of the Commission with very limited communications being restricted to one member of the testimonial staff.  The 2004 CPAP Audit Report is available to all parties.  The report’s recommendations will not be considered by the Commission until all parties have an opportunity to review and comment upon the report. The Independent Auditor contemplates being available to testify at any hearing regarding the report.  Finally, the parties’ ability to present their expert witnesses has not been limited.

D. Reasonableness of Disclosing Audit Workpapers.

78. Qwest disagrees with specific recommendations in the 2004 CPAP Audit Report.  Qwest argues that its rights and interests will be significantly affected if the Commission implements those recommendations.  The report recommends action, rather than serving an advisory function.  Therefore, Qwest seeks to access and copy workpapers associated with those recommendations in this contested proceeding.  Qwest can only provide complete and meaningful commentary on the report after reviewing such information.

79. Qwest asserts the entitlement arises under the notion of due process and that it should be able to discover the basis of the disputed recommendations presented to the Commission.  Through discovery, the Commission will benefit from informed argument and informed positions.  Finally, Qwest argues that discovery rights attach in any adjudication handled by the Commission.

80. The Independent Auditor contemplates testifying in support of the report.  Thus, the ALJ finds the Independent Auditor to be more in the nature of a testimonial witness than an advisory one.  This finding is also consistent with proceedings to consider the 2003 CPAP audit. An expert appointed by the Commission to express a professional opinion in a hearing is effectively the Commission’s witness.  Massey v. District Court of Tenth Judicial Dist., 180 Colo. 359, 365 (Colo. 1973)(citations omitted).  

81. “Under Rule 706 the opportunity for discovery is protected in order to assist the parties in preparing for a trial or hearings at which the 706 expert will testify. See, Unique Concepts v. Brown, 659 F. Supp. 1008 (S.D.N.Y. 1987), [*10]  aff'd, 939 F.2d 1558 (Fed. Cir. 1991); United States v. Michigan, 680 F. Supp. 928, 987-88 (W.D. Mich. 1987), rev'd on other grounds, 940 F.2d 143 (6th Cir. 1991) (expert witness appointed under Rule 706 deposed); Leesona Corp. v. Varta Batteries Inc., 522 F. Supp. 1304, 1312 (S.D.N.Y. 1981) (parties deposed expert witness without court supervision).”  Findley v. Blinken (In re Joint E. & S. Dists. Asbestos Litig.), 151 F.R.D. 540 (Bankr. D.N.Y. 1993) 

82. The report is obviously central to the Commission accepting the same.  Further, upon acceptance, the Commission may act upon recommendations in the report.  In order for parties to provide comment and prepare for any hearing regarding the report, the Commission may find it is appropriate that discovery be allowed of information relevant to the report.

83. At the time Qwest filed this request, the Commission had not established any general procedures to govern the discovery regarding the Independent Auditor’s Report and they referred the issue to the undersigned ALJ to determine whether the requested access is warranted.  See C06-0047 at ¶12.

84. While the opportunity for discovery of a court-appointed testimonial witness is preserved, courts have also been mindful of their role to carefully manage the discovery process to avoid undue burdens upon the expert that may interfere with future matters.

In Findley v. Blinken, the United States Bankruptcy Court for the Southern District of New York quashed a notice to depose court-appointed experts pursuant to Rule 706.  In that case, the court accepted the recommendation for a court-sponsored independent study to predict the flow of future claims against the Manville Personal Injury Trust.  The Court appointed a panel of experts pursuant to Rule 706.  Following consultation with all interested concerns, the panel issued a draft report along with supporting data.  Without belaboring the process therein, the expert panel filed a draft report that was distributed for review and comment of interested persons.  Upon the filing, the court issued an order setting out the methods of discovery regarding the report as well as how the report might be used at hearing.  Pursuant to the court’s direction, informal meetings were held to allow comment and review.  The authors then supplemented the report based upon comments received and remained open for further comment.  It was anticipated that, at hearing, the authors would present their report and be subject to cross-examination.  Parties were then entitled to present their own testimony and exhibits on the issues.  Findley v. Blinken (In re Joint E. & S. Dists. Asbestos Litig.), 1993 Bankr. LEXIS 1683 (Bankr. D.N.Y. 1993).

85. A party to the bankruptcy proceeding served notices of deposition for the appointed panel of experts.  In response, the court-appointed expert that initially recommended appointment of the panel sought to quash the notices of deposition.  The court integrally interpreted the Federal Rules of Evidence, Statutory Requirements and Federal Rules of Civil Procedure, recognizing that: Rule 706 provides for disclosure of findings, Rule 102 provides that the rules should be construed to eliminate unjustifiable expense and delay, and Rule 16 of the Federal Rules of Civil Procedure authorizes the court to hold pre-trial conferences to discourage “wasteful pre-trial activities.”  In sum, the court stated:

All parties are entitled to receive the fullest practicable disclosure from the 706 Panel. Nevertheless, courts and parties recognize that cooperative discovery devices, such as those used in the instant case are sometimes the most efficient method for conducting discovery in complex cases. The pre-hearing and hearing procedures provide for extensive exchange of information informally and then for the sworn testimony (orally or in writing) of the 706 Panel and full opportunity for cross-examination at a hearing presided over by the courts. Conflating the depositions within the framework of the hearing can reduce unnecessary and expensive discovery. It can encourage the most useful contribution of all experts. Protecting court-appointed experts from unnecessary and harassing depositions can encourage many of the best experts, who have tended to eschew court proceedings because of their burdensome nature, to come forward and accept Rule 706 appointments.

Findley v. Blinken (In re Joint E. & S. Dists. Asbestos Litig.), 1993 Bankr. LEXIS 1683 (Bankr. D.N.Y. 1993).

86. These principles and rules are analogously applicable in Colorado.  Rules 102 and 706 of the Colorado Rules of Evidence are identical to the federal rules.  Generally, the scope of discovery as well as depositions and discovery procedures provided in Rules 26 through 37 of the Colorado Rules of Civil Procedure apply to Commission proceedings.  The Commission has broad authority as to discovery matters and often plays an integral role in managing discovery in proceedings.

87. The Independent Auditor’s Confidential Exhibit A to the Response purports to respond to Qwest’s issues/notes, provides the detail requested, identifies information in Qwest’s possession, or states that no further information is necessary or available.  The information is characterized as straightforward, which the ALJ construes to mean that the Independent Auditor understands the information requested.  The information sought is noted to be similar to documents previously shared in both the 2003 and 2004 CPAP Audits.  Finally, the Independent Auditor states that if Qwest had requested the same information informally, as has been shared in the past, a prompt response would have been provided.

88. Against Qwest’s interest, one must consider that nothing prohibits it from contradicting the conclusions reached by the Independent Auditor.  The vast majority of source documents belong to Qwest and the only external documents could be obtained in discovery.  

89. The Commission must also be mindful of the need to access independent expertise at a reasonable cost and the willingness of experts in the community to accept future appointments.  

90. The ALJ prefers the informal discovery process that has occurred in the past.  However, the lengthy delay of this proceeding is noteworthy and it appears that informal means have likely failed.  

91. In this instance, Qwest is vitally interested in, and potentially directly impacted by, the Commission’s consideration of the 2004 CPAP Audit Report.  Qwest represents that the revised list of issues/notes reflect the areas of most critical concern.  The Independent Auditor understands the request and states that similar information has been provided in the past.  

92. It is important that Qwest understand the report so they may appropriately respond and prepare for any hearing on the report.  Qwest should not have to argue against a “black box.” The information relied upon by the Independent Auditor to form opinions should generally be available to those interested in the resulting report.

93. The ALJ finds it appropriate that Qwest be allowed to access the workpapers of the Independent Auditor for those findings and recommendations referenced in Qwest’s Revised Confidential Attachment A filed on March 3, 2006.  The referred motion does not address the scope of discovery for all parties, but the ALJ grants Qwest’s request based upon discovery principles and considerations underlying Rule 706 of the Colorado Rules of Civil Procedure.  

94. When the Commission establishes a procedural schedule to consider the 2004 CPAP Audit Report, it may choose to define the scope and extent of discovery allowed regarding the report.  However, in order to ensure that any other party desiring to comment upon the final report might have the same information available, any workpapers provided to Qwest in accordance with this Order shall also be made available to all parties, upon request, subject to prior confidentiality restrictions imposed by Commission orders and rules.

III. CONCLUSION
95. The  ALJ finds that Qwest failed to meet its burden of proof that:  (1) the Yellow Book governs Qwest’s access the Independent Auditor’s audit documentation for the 2004 CPAP Audit Report; and (2) that Qwest thereby has a right to access audit documentation of the Independent Auditor.

96. For purposes of considering the pending motion, the ALJ finds the stated purpose for seeking access to the Independent Auditor’s workpapers is relevant to the Commission’s consideration of the 2004 CPAP Audit Report sufficient to order production of any additional audit documentation that exists.

97. The ALJ makes clear that the relief granted only affects existing information and that the Independent Auditor is not being ordered to otherwise fulfill Qwest’s desired level of information or create additional workpapers in support of its 2004 CPAP Audit Report.  

IV. ORDER

A. It is Ordered That:

1. Qwest Corporation’s (Qwest) Motion to Obtain the Workpapers of the Independent Auditor is granted, consistent with the discussion above.

2. The Independent Auditor shall provide Qwest access to any workpapers in its care, custody or control, and allow Qwest to make copies thereof, within ten days of the effective date of this Order.

3. Any workpapers provided to Qwest in accordance with this Order shall also be made available to all parties, upon request, subject to prior confidentiality restrictions imposed by Commission orders and rules.

This Order is effective immediately.
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� Outside the scope of the referral, Qwest also filed its Motion to Compel the Auditor to Include in the Audit Report the Views of Qwest Concerning the Auditors’ Findings, Conclusions, and Recommendations, as well as Planned Corrective Actions on the Same Date.


� As addressed below, Qwest’s Revised Confidential Attachment A is no longer subject to a claim of confidentiality.  See ¶ � REF _Ref134506635 \r \h ��12�, infra. 


� As addressed below, Confidential Exhibit A to the Response is no longer subject to a claim of confidentiality.  See ¶ � REF _Ref134506665 \r \h ��13�, infra.


� Qwest filed the Non-Confidential Appendix A on April 20, 2006.  The Independent Auditor filed the Non-Confidential Attachment A on May 3, 2006. 


� This is also consistent with the Commission’s newly adopted Rule 1500, 4 (CCR) Code of Colorado Regulations 723-1.


� Mr. Bennett stated agreement with the findings of paragraphs 8 through 18 of Decision No. R05-1407 describing the relationship.  Mr. Drabinski also confirmed that the Independent Auditor is not a Colorado Certified Public Accounting firm, negating any potential privilege claim based thereupon.


� The ALJ notes that the Commission has amended the Rules of Practice and Procedure since the motion being was filed.  See generally, 4 CCR 723-1.  However, the result would not differ.  Rule 1200, 4 CCR 723-1 provides:  a) Parties shall include any person who:


(I) initiates action through the filing of a complaint, application, or petition, except petitions for rulemaking;


(II) appeals an emergency order in a pipeline safety matter concerning public safety, health, or welfare;


(III) has filed a tariff, price list, or time schedule, which tariff, price list, or time schedule the Commission has suspended and set for hearing;


(IV) is served as a respondent under rule 1302;


(V) intervenes as of right or is granted permissive intervention under rule 1401; or


(VI) is joined as a party to any Commission proceeding.


(b) Persons participating merely through comments or testimony shall not be deemed parties.
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