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I. Statement

1. The cases listed on the attached Appendix A were instituted by Complaint and Notice of Suspension and Hearing issued by the Commission Director and served upon the Respondents on April 10, 2006.  The cases were called for hearing on April 24, 2006, at 8:45 a.m., in Commission Hearing Room “B,” Office Level 2 (OL2), Logan Tower, 1580 Logan Street, Denver, Colorado, before Administrative Law Judge G. Harris Adams.

2. Ms. Jonelle Poley, Program Assistant II, and Ms. Darlene Del Valle appeared through counsel and testified on behalf of the Staff of the Commission.  None of the Respondents listed on Appendix A appeared at the hearing.  Exhibits 1 and 2 were identified, offered, and admitted into evidence during the hearing.
3. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. STATEMENT, FINDINGS, AND CONCLUSIONS

4. Pursuant to § 40-10-110, C.R.S., and the rules and regulations of the Commission, every motor vehicle carrier of passengers (common carrier) must keep a currently effective Certificate of Insurance on file with the Commission.

5. Pursuant to § 40-11-109, C.R.S., and the rules and regulations of the Commission, every contract carrier of passengers by motor vehicle must keep a currently effective Certificate of Insurance on file with the Commission.

6. Pursuant to § 40-13-105, C.R.S., and the rules and regulations of the Commission, every towing carrier must keep a currently effective Certificate of Insurance or bond on file with the Commission documenting motor vehicle insurance, cargo liability insurance and garage keepers liability insurance (if the carrier provides storage).

7. Pursuant to § 40-14-104, C.R.S., and the rules and regulations of the Commission, every mover must maintain motor vehicle liability and general liability insurance, a surety bond, or a certificate of self-insurance.  Every mover must maintain adequate written documentation on file with the Commission that such carrier complies with such insurance requirements.

8. Pursuant to § 40-16-104, C.R.S., and the rules and regulations of the Commission, every property carrier by motor vehicle and every other motor vehicle carrier exempt from regulation as a public utility must keep a currently effective Certificate of Insurance on file with the Commission.

9. The Respondents listed on Appendix A failed to appear for the hearing as ordered by the Commission and have not shown good cause for that failure.

10. The Commission’s only means of performing the important health and safety function of guaranteeing that persons who hold authority from the Commission have current, effective insurance is to have documentation of that fact furnished in uniform format to the Commission.  The responsibility for furnishing that information is on the holder of the authority.

11. Sections 40-10-112 and 40-11-110 C.R.S., and the Commission’s rules and regulations implementing those sections, provide that an authority issued by the Commission may be suspended, revoked, altered, or amended if it is established to the satisfaction of the Commission that the holder of that authority has violated any applicable statute, or any rule, regulation, or order of the Commission.  

12. Section 40-13-109, C.R.S., and the Commission’s rules and regulations implementing those sections, provide that the Commission, after hearing upon notice to the holder of any permit issued under the article, may revoke, suspend, alter, or amend any such permit when such holder has violated any of the provisions hereof or any of the terms and conditions of such permit, exceeded the authority granted by such permit, violated or refused to observe any of the proper orders, rules, or regulations of the Commission, or violated any of the provisions set forth in part 18 or 21 of article 4 of title 42, C.R.S.

13. Section 40-14-106 requires the Commission to revoke the mover registration of any person who fails to comply with insurance requirements of the article. The revocation of a registration shall conform to the provisions and procedures specified in article 4 of title 24, C.R.S.

14. Section 40-16-103, C.R.S., requires the Commission to revoke the Article 16 registration of any person who fails to comply with the insurance requirements of the article.

15. The Commission’s records do not show a currently effective Certificate of Insurance for each of the Respondents listed in Appendix A. 

16. Staff primarily recommends and requests that the authorities and permits listed in Appendix A be revoked.

17. By Decision No. C06-0296, Docket No. 06R-165TR, the Commission adopted emergency rules amending Rule 6008, 4 CCR 723-6, as adopted in Docket No. 03R-554TR.  The rule defines the process for summary suspension as well as suspension and revocation of the authorities and operating rights of common carriers, contract carriers, and towing carriers.

18. Rule 6008(a)(I) incorporates § 24-4-104(3) and (4) C.R.S. to govern summary suspension of authorities or operating rights effective on the date of coverage cancellation, as addressed in the Notice of Suspension (See Hearing Exhibit 2).  

19. The Complaint and Notice of Suspension and Hearing, was served upon Respondents in accordance with Rule 6008(a)(II).

20. The ALJ initially questioned the applicable length of time for notice of a hearing to consider the requested revocation.  After an exchange with the ALJ, Staff suggested alternative remedies if it is ultimately found that adequate notice has not been provided to Respondents.

21. Specifically, the ALJ questioned whether the Commission modified the applicable length of notice required in the emergency rule as to revocations pursuant to article 4 of title 24, C.R.S.  Upon further review, the ALJ finds that not to be the case.

22. “All of the provisions of article 4 of title 24, C.R.S., shall apply to the work, business, proceedings, and functions of the commission, or any individual commissioner or administrative law judge; but where there is a specific statutory provision in this title applying to the commission, such specific statutory provision shall control as to the commission.”  § 40-6-101.

23. Section 24-4-105, C.R.S. generally requires service of a notice of hearing at least 30 days before hearing.  § 24-4-105(2)(a), C.R.S.  However, title 40, C.R.S. contains a specific provision addressing notice of hearings.  

24. Section 40-6-108(4) requires the Commission to serve notice of a hearing not less than ten days before the time set for such hearing, unless the Commission finds that public interest or necessity requires that any such hearing be held at an earlier date.  This provision applies anytime the Commission fixes the time for a hearing required by title 40, or by article 4 of title 24, C.R.S., upon any application, complaint, petition, investigation, or other proceeding.  § 40-6-108(4), C.R.S.

25. The Commission served the Complaint and Notice of Suspension and Hearing on April 10, 2006, fixing the hearing on April 24, 2006, for each operating right or permit that Staff seeks to revoke.  The notice satisfies the applicable required notice of hearing in § 40-6-108(4), C.R.S. because it was served more than ten days before hearing.

26. Because the Respondents listed in Appendix A have failed to keep a currently effective Certificate of Insurance on file with the Commission, the authorities listed in Appendix A should be revoked.

III. ORDER

A. The Commission Orders That:

1. The Respondents’ operating authorities listed in Appendix A are revoked as of the effective date of this Order.

2. Ordering paragraph no. 1 shall be void and the case dismissed as to any Respondent who files the required Certificate of Insurance before the effective date of this Order.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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