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I. statement, findings, and conclusion

1. The captioned application of the City of Colorado Springs, Colorado (the City or Colorado Springs) was filed with the Colorado Public Utilities Commission (Commission) on July 26, 2005.  

2. On July 29, 2005, the Commission issued its Notice of Application Filed.

3. On August 24, 2005, the Union Pacific Railroad Company filed its Entry of Appearance and Notice of Intervention in this docket.

4. On September 8, 2005, the Commission deemed this matter complete and referred it to an Administrative Law Judge (ALJ) for determination of its merits, including the status of the final contract between the parties for construction and maintenance of the subject crossing.  See, Decision No. C05-1086.  

5. On April 18, 2006, the City filed a Motion to Withdraw the Application and Terminate Proceedings (Motion).  The City states that it has agreed with Union Pacific that the proposed trail crossing will not be constructed at the requested location or pursuant to the submitted design.  Finally, the City asserts that withdrawal of the application will not prejudice any other party.  

6. A hearing is scheduled in this docket to commence on May 4, 2006.  See Decision No. R05-1480-I.  

7. The Motion having been filed within 45 days before the first day of hearing, Colorado Springs may only withdraw or dismiss an application upon motion granted by the Commission. Rule 1309(d) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

8. By Decision No. R06-0426-I, the ALJ sua sponte shortened response time to the Motion requiring any desired response to be filed on or before April 26, 2006.

9. On April 20, 2006, Union Pacific filed its Motion to Dismiss requesting dismissal of the Application for Colorado Springs’ failure to comply with deadlines established for the filing of witnesses and exhibits.  Like Colorado Springs, Union Pacific effectively requests termination of this docket.  

10. The Motion to Dismiss will be construed as a response not opposing the Motion because Union Pacific will achieve its requested relief by the granting of the Motion.

11. The ALJ finds and concludes that the unopposed Motion, which was filed by the party commencing this proceeding, states good cause for withdrawing the application.  

12. The Motion will be granted, the application is withdrawn, and this docket will be closed.  

13. Any further relief sought by Union Pacific’s Motion to Dismiss is moot.

14. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER

A. The Commission Orders That:

1. The Motion to Withdraw the Application and Terminate Proceedings is granted.  

2. The Application of the City of Colorado Springs for Authority to Construct a Pedestrian and Bicycle Underpass Through the Union Pacific Railroad Spur Track at Monument Creek in the City of Colorado Springs, Union Pacific Mile Post 607 + 1425 Feet is dismissed without prejudice.  

3. The hearing scheduled in this matter for May 4, 2006, is vacated.  

4. Any relief sought by the Union Pacific Railroad Company’s Motion to Dismiss is denied as moot. 

5. Docket No. 05A-319R is closed.  

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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