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I. STATEMENT

1. This docket concerns the Application of the Town of Erie, Colorado (Erie) for Authority to Relocate an At-grade Crossing that Presently Exists at 2927 Feet East of Mile Marker 24 (Perry Street) to a Location 2185 Feet East of Mile Marker 24 (Briggs Street) on the Union Pacific Railroad [Company] (Union Pacific) Tracks in the Town of Erie, County of Boulder, State of Colorado (Application).  Erie filed the Application on April 14, 2005.

2. The Commission gave public notice of the Application in a Notice of Application Filed (Notice).  See Notice dated April 15, 2005.  In that Notice, the Commission established a 30-day intervention period.  

3. On April 18, 2005, the Colorado Department of Transportation (CDOT) intervened in this matter.  In its intervention CDOT stated that it neither opposed nor contested the Application and reserved the right to object and to participate further as its interests may appear.  

4. On April 29, 2006, Union Pacific intervened in this matter.  In its intervention Union Pacific stated that it neither opposed nor contested the Application and reserved the right to object and to participate further as its interests may appear.  

5. On June 6, 2005, Staff of the Colorado Public Utilities Commission (Staff) intervened in this matter.  Although Staff does not oppose approval of the Application, concerns are raised in the intervention.

6. On June 2, 2005, the Commission deemed this matter complete and referred it to an Administrative Law Judge (ALJ) for determination of its merits, including the status of the final contract between the parties for construction and maintenance of the subject crossing.  See, Decision No. C05-0662.  The Commission also set this matter for hearing on September 6, 2005, and directed that the ALJ establish a procedural schedule for the filing of exhibit and witness lists and any pre-filed testimony.

7. By Decision No. R05-0685-I, the ALJ established deadlines for parties to submit their witness lists and exhibits in preparation for hearing.

8. By Decision No. R05-0989-I, the ALJ granted Erie’s Motion to Vacate the September 6, 2005 Hearing Date, vacated the prehearing schedule established in Decision No. R05-0685-I, acknowledged Erie’s waiver of the time limits for decision set forth in § 40-6-109.5, C.R.S., and ordered filing of status reports.

9. In accordance with Decision No. R05-0989-I, Erie filed status reports in November 2005 and February 2006.

10. On February 27, 2006, Erie, Union Pacific, CDOT, and Staff filed their Stipulation and Settlement Agreement (Stipulation).  Erie, Union Pacific, CDOT, and Staff, being all parties to the docket, and all having joined in the Stipulation, will be collectively referred to as the Parties.  By the Stipulation, the Parties request Commission approval of the relocation as set forth in the Application and the Stipulation.  See Stipulation at 4.

11. By Decision No. R06-0325-I, the ALJ set a hearing to consider the Stipulation and included initial questions/issues anticipated to be addressed during the hearing.  Further, the parties were invited to respond to the questions in advance of hearing, in which case the need for hearing would be reconsidered.

12. On April 11, 2006, Erie filed its Response to Questions/Issues Posed by Interim Order of Administrative Law Judge G. Harris Adams, Decision No. R06-0325-I, Mail Date April 5, 2006.  

13. On April 13, 2006, Erie filed the Supplement to Response to Questions/Issues Posed by Interim Order of Administrative Law Judge G. Harris Adams, Decision No. R06-0325-I, Mail Date April 5, 2006 (the response, as supplemented, will be referred to as Joint Response to Questions).  Counsel for Erie clarifies and represents that the Joint Response to Questions were filed on behalf of all parties to the Stipulation.

14. By Decision No. R06-0408-I, the ALJ acknowledged the joint responses of the Parties and vacated the scheduled hearing to consider the Stipulation.

15. As a result of the Stipulation, Union Pacific, CDOT, and Staff withdraw any objections to the approval of the Application.  See Stipulation at 3.

16. The Application being uncontested, may now be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 7209 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7, without a formal hearing.  

17. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS
18. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.  

19. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was filed opposing the application.

20. Erie is a political subdivision of the State of Colorado, is a city in the State of Colorado, and is the city in which the crossing at issue is located.  

21. Intervenor Union Pacific is the railroad company that owns the track at the crossing at issue in this proceeding.  

The Joint Response to Questions supplements the Stipulation.  In turn, the Stipulation effectively amends the Application.  Upon approval of the Stipulation, there is no opposition to approval of the Application.  The Application, construed to be amended to conform and incorporate the Stipulation and Joint Response to Questions, will be unopposed and uncontested.

22. By its Application, Erie proposes, and requests authority, to relocate and reconstruct an existing Union Pacific at-grade crossing on the Boulder Industrial Lead at Mile Post 23.73 (Perry Street), located in Erie, Colorado (DOT No. 804691H) to a location 2,155 feet east of mile marker 24 (Mile Post 23.87 -- Briggs Street), located in Erie, Colorado.  The relocated crossing is proposed to be reconstructed as more specifically described in Exhibits A, B, and C to the Application.  

The existing crossing is an asphalt-paved roadway approximately 38 feet across the tracks, with the width of the road parallel to the flow of vehicle traffic of approximately 24 feet.  The roadway crosses the railroad at an angle of approximately 45 degrees.  Although there is pedestrian traffic, there is no sidewalk at the existing crossing.

The relocated crossing at Briggs Street will cross the railroad at a 90-degree angle and the width of the road surface and parallel sidewalks is 64 feet.  The reconstructed crossing will allow for a ten-foot clear area for future gates on each side of the tracks.  There will also be a sidewalk for pedestrian traffic at the relocated crossing and an open drainage channel will be constructed at the location of the existing crossing to discourage pedestrian traffic at the existing Perry Street crossing location.

23. The average daily traffic at the existing Perry Street crossing is 1,830 vehicles per day.  The projected average daily traffic at the Briggs Street crossing in 5 years is 4,000 vehicles per day.  The projected average daily traffic at the Briggs Street crossing in ten years is 8,500 vehicles per day.

24. The Exposure Factor, defined in Rule 7201(d) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7, at both the current and new location of the crossing is zero.  There is no current or projected rail traffic at either the current or relocated location of the crossing.  If rail traffic is to be resumed on the Boulder Branch, the Stipulation requires Union Pacific to inform the Commission at least 90 days before rail traffic resumes.  Erie anticipates that it will apply to the Commission to place gates and lights at the crossing if rail traffic is resumed.

25. The Stipulation provides that the existing crossing shall be left in place until construction of the relocated crossing is complete.  Further, construction of the relocated crossing shall be completed prior to December 31, 2007.

26. The work to be done and the expenses therefor shall be undertaken and assumed by Erie.  Erie will be responsible for actual project costs and does not request cost allocation in its application.

27. The parties have not yet reached agreement for construction, operation, and maintenance of the subject crossing.  The Stipulation provides for an agreement “in the form attached hereto as Exhibit A and incorporated herein by reference.”  However, in the Joint Response to Questions, the parties clarify that the “incorporated” form does not yet exist.   See Joint Response to Questions at ¶ I .c.  

28. The parties assert that the Stipulation was reached through negotiations that benefit the public interest.  Further, they believe the compromises result in a just and reasonable stipulation that should be approved, consistent with the public interest.

29. Section 40-4-106, C.R.S., provides the jurisdictional basis for the Commission to act in applications for approval of railroad crossings and of the protective devices to be installed.  Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested improvements to the railroad crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Id.  Applicant has met its burden of proof in this matter.  

Design and installation of the project will conform to the specifications of the Colorado Public Utilities Commission and the Manual on Uniform Traffic Control Devices (MUTCD).  While not explicitly addressed in the application, the Commission will further order that design and installation of the project conform to the American Railway Engineering and Maintenance-of-Way Association Manual.

Erie will be responsible for the construction zone traffic control during the period of construction and will apply pavement markings conforming to MUTCD requirements.

30. Because there is no agreement for construction, operation, and maintenance of the subject crossing, the terms are not explicit and identifiable.  Therefore, it is meaningless and impossible to incorporate the non-existent agreement by reference.  

31. Since this proceeding was filed, the Commission has enacted new rules limiting the need for filing an agreement regarding construction, operation, and maintenance.  See Rule 7000 et. seq. of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7.  Rather than imposing further delay in this proceeding, and to the extent not inconsistent with this decision, the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings effective as of April 1, 2006 shall govern the construction, operation, and maintenance of the crossing at issue in this docket.  Upon completion of the project, the relocated crossing area and roadway shall be maintained in accordance with Commission rules.  

Upon completion of the project, Union Pacific shall operate, maintain, repair, and keep its roadbed, track, and appurtenances, including any railroad grade crossing warning devices, in a proper working condition.  Union Pacific shall also maintain, at its cost, that portion of the reconstructed crossing that lies between the track tie ends.

All exhibits, specifications, and plans are complete, accurate, and meet Commission requirements.

32. No intervenor that filed a petition to intervene or other pleading contests or opposes the application.

33. Because the application is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 24, Commission Rules of Practice and Procedure, 4 CCR 723-1.

34. The Application, as amended, should be, and will be, granted.  

35. The relocation and reconstruction of the crossing contained in the Application is reasonable, necessary to prevent accidents and to promote public safety, appropriate, and in the public interest.  

The public safety, convenience, and necessity require, and will be served by, the granting of this application.  The relocation and reconstruction of the crossing will promote public safety and aid in the prevention of accidents.

36. Erie shall inform the Commission in writing that the relocation is complete and operational within ten days after such construction is complete.

III. ORDER
A. The Commission Orders That:

1. The Stipulation and Settlement Agreement (Stipulation), filed February 27, 2006, is accepted as modified herein.  The Stipulation is incorporated by reference and made an order of the Commission.  The Application is deemed to be amended, consistent with the Stipulation.
2. Subject to the conditions set forth in this Decision, the amended application filed by the Town of Erie (Erie) is approved.

3. Erie is authorized and directed to proceed with the relocation of an at-grade crossing that presently exists at 2,927 feet east of mile marker 24 (Perry Street) to a location 2,185 feet east of mile marker 24 (Briggs Street) on the Union Pacific Railroad Company (Union Pacific) Tracks in Erie, County of Boulder, State of Colorado.

4. The relocated crossing authorized in Ordering Paragraph III.A.3 shall be in accordance with the plans, specifications, and exhibits submitted in this application; this Decision and Commission rules.

5. Erie shall late-file a copy of the Union Pacific cost estimate by May 20, 2006.

6. Erie shall late-file a copy of the signed construction and maintenance agreements by September 20, 2006.

7. Erie shall inform the Commission in writing of the opening of the relocated crossing within ten days after the relocated crossing is open to vehicle traffic.

8. Erie shall inform the Commission in writing within ten days after completion of all improvements authorized by Ordering Paragraph III.A.3.  

9. To the extent not inconsistent with this Decision, the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings effective as of April 1, 2006 shall govern the construction, operation, and maintenance of the crossing at issue in this docket.  

10. The total actual cost of labor and material required for relocation and construction of the at-grade crossing shall be paid by Erie.

11. Erie shall maintain the roadway, curb and gutter, grading surfaces, and roadway drainage at its expense.

12. Union Pacific shall maintain the tracks and operating facilities at its expense.

13. The Commission retains jurisdiction to enter further orders as necessary.  

14. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

15. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

16. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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