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IN THE MATTER OF THE APPLICATION FOR AN ORDER OF THE COMMISSION AUTHORIZING:  (1) THE PURCHASE BY CASINO TRANSPORTATION, INC., THE RECORD OWNER OF CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY PUC NOS. 48419 AND 52393, OF ALL THE ISSUED AND OUTSTANDING SHARES OF STOCK OF FOUR WINDS, INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION, INC., THE RECORD OWNER OF CONTRACT CARRIER PERMIT NO. A-9792 AND CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY PUC NOS. 14641 AND 48716; (2) THE SIMULTANEOUS 5-YEAR LEASE BY CASINO TRANSPORTATION, INC. OF THE CONTRACT CARRIER PERMIT AND CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY OF FOUR WINDS, INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION, INC.; (3) THE ACQUISITION OF CONTROL OF BOTH CASINO TRANSPORTATION, INC. AND FOUR WINDS, INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION, INC., BY CRAIG CALDWELL, GREG WATERMAN, AND ROBERT WATERMAN; AND (4) THE LIMITED ACQUISITION OF CONTROL OF BOTH CASINO TRANSPORTATION, INC. AND FOUR WINDS, INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION, INC., BY JOANNE LAH.  

RECOMMENDED DECISION OF 
ADMINISTRATIVE LAW JUDGE
mana l. jennings-fader 
granting application under modified 
procedure, approving lease of three 
authorities, and closing docket  

Mailed Date:  April 14, 2006
I. statement  
1. On August 11, 2005, Joanne Lah and Casino Transportation, Inc. (CTI) (collectively, Applicants), filed a verified Application for Approval of a Stock Transfer and Related Lease of the PUC Authorities of Four Winds, Inc., doing business as People's Choice Transportation, Inc., to Casino Transportation, Inc., and Request for Approval of Stock Pledges, if Necessary, and Certain Rights of Joanne Lah with Respect to the Carriers' Subsequent Operations to the Extent Approval is Required (Application).  The filing commenced this docket.  

2. On August 22, 2005, the Commission gave public notice of the Application.  See Notice of Applications Filed, dated August 22, 2005, at 1.  

3. By Order Setting Hearing and Notice of Hearing dated August 31, 2005, the Commission set this matter for hearing.  By Decision No. R05-1092-I, the Administrative Law Judge (ALJ) vacated the scheduled hearing.  

4. CUSA BCCAE, LLC, doing business as Black Hawk Central City Ace Express (Ace Express) petitioned to intervene.  On September 8, 2005, Applicants filed a Motion to Strike Entry of Appearance of [Ace Express] as Matter of Right or in the Alternative Petition for Permissive Intervention in Opposition to Application; Alternative Reply to Ace Express' Petition to Permissively Intervene; Alternative Motion to Limit Ace Express' Participation in the Case.  Ace Express responded in opposition to that motion.  On March 24, 2005, Ace Express filed a Notice of Withdrawal of Intervention.  As a result of that notice, the petition and motion were denied as moot.  Decision No. R06-0282-I.  

5. Applicants are the only parties.  The Application is unopposed.  

6. The Commission deemed the Application complete as of August 31, 2005.  Applicants waived the time frame established in § 40-6-109.5, C.R.S.  

7. By Decision No. C05-1049, the Commission granted temporary approval for CTI to assume operational control of the operations of Four Winds, Inc., doing business as People's Choice Transportation, Inc. (People’s Choice), under Certificates of Public Convenience and Necessity (CPCN) PUC No. 14641 and No. 48716 and under Contract Carrier Permit (Permit) No. A-9792.  The Commission extended its temporary approval in Decision No. C05-1509.
  

8. The instant proceeding is intertwined with Docket No. 05M-332CP, In the Matter of the Tentative Approval under 49 U.S.C. Section 14303 of the Purchase by Casino Transportation, Inc., of all the Issued and Outstanding Shares of Stock of Four Winds, Inc., Doing Business as People's Choice Transportation, Inc., Record Owner of Certificate Nos. 14641 and 48716 and Contract Carrier Permit No. A-9792; and Title 40, Article 16 Registrations LL-53, CSB-74, and ORC-97; and the Simultaneous Lease of Authorities from Four Winds, Inc., Doing Business as People's Choice Transportation, Inc., to Casino Transportation, Inc. (Declaratory Order Proceeding).  

9. For the reasons discussed in Decision No. R05-1431-I, the ALJ sought clarification from the Commission concerning certain provisions of decisions issued in the Declaratory Order Proceeding as they pertain to the scope of the instant proceeding.  In Decision No. C06-0204, the Commission provided the following clarification:  

Decision Nos. C05-1026 and C05-1213 set the scope of the ensuing application proceeding [i.e., Docket No. 05A-339CP-Stock Transfer] to consider only the application for authority to lease the Commission issued authorities at issue in the transaction.  

Id. at ¶ 6 (emphasis supplied); see also ¶ 7 (to the same effect).  

10. Thus, notwithstanding the numerous requests referenced in the Application and set out in the caption of this case, the only application to be decided here is that for authorization for CTI to lease CPCN PUC No. 14641 and No. 48716 and Permit No. A-9792 from People's Choice.  

11. The Application, as now limited, is uncontested.  Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, the uncontested Application may be processed under the Commission's modified procedures and without a formal hearing.  

12. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS  
13. Applicant Joanne Lah is the lessor.  She is an individual and sole officer and director of People's Choice.  People's Choice owns and operates CPCN PUC No. 14641 and No. 48716 and Permit No. A-9792.
  Each of these authorities was issued by the Commission.  

14. Applicant CTI, is the lessee.  CTI is a corporation in good standing.  CTI owns and operates CPCN PUC No. 48419 and No. 52393.  Each of these authorities was issued by the Commission.  

15. Applicants ask that the Commission authorize People's Choice to lease, for a period of five years, the Subject Authorities to CTI.  The terms and conditions under which CTI has agreed to lease the Subject Authorities are set forth in the Combined Operations Lease Agreement executed on September 1, 2005, which was filed under seal with the Commission on March 31, 2006.  The five-year lease period commences upon the Commission's granting approval (in an administratively final order) of the Application.  

16. The verified Application and the supporting documentation establish, as required by Rule 4 CCR 723-31-3 (governing common carriers) and by Rule 4 CCR 723-23-3 (governing contract carriers), that:  


a.
CTI will engage in bona fide common carrier operations under the leased Certificates of Public Convenience and Necessity PUC No. 14641 and No. 48716.  


b.
CTI will engage in bona fide contract carrier operations under the leased Contract Carrier Permit No. A-9792.  


c.
People's Choice has been engaged in, and, until the Commission granted temporary approval for CTI to assume operational control of the operations of People's Choice, was engaged in, bona fide common carrier operations under CPCN PUC No. 14641 and No. 48716.  


d.
People's Choice has been engaged in, and, until the Commission granted temporary approval for CTI to assume operational control of the operations of People's Choice, was engaged in, bona fide contract carrier operations under Permit No. A-9792.  


e.
None of the Subject Authorities has been abandoned or allowed to become dormant.  


f.
All rights under each of the Subject Authorities are being leased by CTI.  


g.
Approval of the lease will result in only minimal common control or ownership of duplicating or overlapping rights and the term of the lease is for a fixed period of five years; and, as a result, the cancellation of overlapping or duplicating rights is not in the public interest.  


h.
The lease of the Subject Authorities by People's Choice to CTI is in the public interest.  

17. The Application and the appended documents establish that CTI has sufficient equipment with which to render common carriage and contract carriage under the Subject Authorities and is financially fit to conduct operations under those authorities.  CTI is ready, willing, and able to engage properly in motor carrier operations under the Subject Authorities.  Therefore, CTI is fit, both financially and otherwise, to provide common carriage and contract carriage under the Subject Authorities .  

18. The verified Application establishes that CTI is familiar with the Rules Generally Applicable to Common and Contract Carriers, 4 CCR 723-6-6200 et seq., and agrees to be bound by, and to comply with, those Rules.  

19. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. The Application for Approval of the Lease of the PUC Authorities of Four Winds, Inc., doing business as People's Choice Transportation, Inc., to Casino Transportation, Inc., is granted.  

2. Casino Transportation, Inc., is hereby granted authority to lease, for a period of five years commencing upon the Commission's granting approval (in an administratively final order) of the Application, Certificates of Public Convenience and Necessity PUC No. 14641 and No. 48716 and Contract Carrier Permit No. A-9792, pursuant to the terms and conditions of the Combined Operations Lease Agreement executed on September 1, 2005.  

3. The authority granted in Ordering Paragraph No. 2 is conditioned on Casino Transportation, Inc.’s meeting the requirements contained in this Order and is not effective until these requirements have been met.  

4. All operations under Contract Carrier Permit No. A-9792 shall be strictly contract operations.  

5. The right of Colorado Transportation, Inc., to operate under this Order shall depend upon its compliance with all present and future laws, regulations, and orders of the Commission, if any, covering operations under Certificates of Public Convenience and Necessity No. 14641 and No. 48716 and operations under Contract Carrier Permit No. A-9792.  

6. Colorado Transportation, Inc., shall cause to be filed with the Colorado Public Utilities Commission either certificates of insurance or surety bond coverage as required by Commission rules.  

7. Colorado Transportation, Inc., shall adopt the tariffs and time schedule(s) currently on file with the Colorado Public Utilities Commission in connection with operations under Certificates of Public Convenience and Necessity PUC No. 14641 and No. 48716 and in connection with operations under Contract Carrier Permit No. A-9792.  The adopted tariffs and time schedule(s) shall become those of Colorado Transportation, Inc., until changed in accordance with the law.  

8. Colorado Transportation, Inc., shall pay all applicable issuance fees and shall pay the applicable annual vehicle identification fee for each vehicle to be operated under authority granted by the Commission.  

9. Colorado Transportation, Inc., and Four Winds, Inc., doing business as People's Choice Transportation, Inc., shall file with the Colorado Public Utilities Commission an acceptance of lease executed by both parties.  

10. Colorado Transportation, Inc., shall not, begin operations under authority of this Order until it:  (a) has met the requirements set out in Ordering Paragraphs No. 6 through and including No. 9, above; and (b) has received written notice from the Colorado Public Utilities Commission that it is in compliance and may begin service.  

11. If Colorado Transportation, Inc., and Four Winds, Inc., doing business as People's Choice Transportation, Inc., do not comply with the requirements of Ordering Paragraphs No. 6 through and including No. 9, above, within 60 days of the effective date of this Order, then Ordering Paragraphs No. 1 and No. 2, above, shall be void.  On good cause shown, the Commission may grant additional time for compliance provided the request for additional time is filed within 60 days of the effective date of this Order.  

12. Docket No. 05A-339CP-Stock Transfer is closed.  

13. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

14. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

15. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  The temporary approval is extended until an administratively final decision is issued in this docket.  


�  Collectively, this Decision refers to the People's Choice's CPCNs and Permit as the Subject Authorities.  
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