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I. statement  
1. By Decision No. C06-0161, the Commission opened this docket for the purpose of providing insight into the development of a list of non-impaired wire centers in Qwest Corporation’s (Qwest) serving territory and the underlying data used to develop and update that list.  

2. Information derived from this docket is anticipated to be used to address issues arising from the Federal Communications Commission’s (FCC) Triennial Review Remand Order
 and the impairment analysis used to determine in which of Qwest’s wire centers competitive local exchange carriers (CLECs) will continue to be able to purchase high capacity unbundled loops and in which they will not.

3. By Decision No. R06-0279-I, the Commission established an intervention deadline and provided notice of this docket to all active competitive local exchange providers in Colorado and those persons on the Commission’s mail list for telecommunications interested parties.  

4. On April 10, 2006, timely notices of intervention were filed by Covad Communications Company; Eschelon Telecom of Colorado, Inc.; McLeadUSA Telecommunications Services, Inc.; Cbeyond Communications, LLC; and XO Communications Services, Inc.

5. On April 10, 2006, Staff of the Commission (Staff) filed its Notice of Intervention by Staff, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing in this matter.  

6. On April 10, 2006, the Office of Consumer Counsel (OCC) filed its Notice of Intervention of Right and Entry of Appearance.  

7. By Decision No. R06-0279-I, a prehearing conference was scheduled for April 11, 2006 in accordance with Rule 1409 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 423-1.

8. The undersigned Administrative Law Judge (ALJ) called the matter for a prehearing conference at the assigned time and place.  All parties appeared through legal counsel and participated in the conference.

9. Well before any other party intervened in this docket, Qwest's Motion for an Order Compelling the Production of CLEC-Specific Wire Center Data and for Entry of a Protective Order was filed.  The ALJ inquired whether any party would request an opportunity to respond to the motion, orally or in writing.  No party requested such and no response has been filed.  Therefore, the motion stands unopposed.

10. Qwest expects to produce CLEC-Specific Wire Center Data with its testimony in this proceeding and potentially in response to discovery requests and, accordingly, seeks an order directing it to produce the data on a CLEC-specific basis: both in testimony and in discovery.  Qwest recognizes that such information regarding individual CLECs may be protected under Section 222 of the Telecommunications Act of 1996 and pursuant to other federal and state privacy laws.  In many instances, producing this information may include, for example, identification, by CLEC or carrier, of specific purchases and receipt of services from Qwest. 

11. The Commission has recognized the highly confidential nature of the type of information addressed by Qwest and provided extraordinary protections related thereto.  See Interim Order Partially Granting Motion to Amend Protective Order, In the Matter of the Combined Application of Qwest Corporation for Reclassification and Deregulation of Certain Part 2 Products and Services and Deregulation of Certain Part 3 Products and Services, Docket No. 04A-411T and Staff of the Colorado Public Utilities Commission's Petition for a Declaratory Order Concerning the Reclassification and Deregulation of Telecommunications Services Under Parts 2 and 3, Title 40, Article 15 of the Colorado Revised Statutes, Docket No. 04D-440T, Decision No. C05-0268 (Co. P.U.C. March 4, 2005) and Decision No. C04-1295 (Co. P.U.C. November 5, 2004).  Qwest requests that the Commission enter a protective order concerning highly confidential information, similar to the amended protective order entered in the recent Qwest deregulation docket, which protects the content of highly confidential filings in that docket. Id.
12. The ALJ recognizes the highly confidential nature of CLEC-specific data and that analyses of such data are essential to fulfilling the purpose of this docket.  Therefore, it is appropriate that the Commission order extraordinary protections to protect the highly confidential data.  Qwest will be ordered to produce wire center data, in discovery and testimony, in a form that will permit interested parties to match the data with individual carriers, under the "Highly Confidential" designation and subject to the protective provisions of this order.  The Rules of Practice and Procedure, 4 CCR 723-1, shall apply to this proceeding as modified by Attachment A. Entry of this protective order does not affect any parties’ ability to assert proper evidentiary or discovery objections. 

13. Qwest further notes that the nature of certain information might allow persons with knowledge of the market to infer the identity of a carrier, even though Qwest would not have specifically identified any CLEC.  For all purposes of this docket, such information shall be treated as highly confidential information subject to this protective order.

14. Before addressing general procedural matters, the ALJ requested all parties to address the relief sought in this docket, including the jurisdictional basis upon which such relief rests.  By this order, all parties will be ordered to identify the fact and legal issues for hearing, including the ultimate issues of relief sought.  Based upon presentations at the prehearing conference, there appeared to be consensus that this matter is proceeding pursuant to the Commission’s jurisdiction under 47 U.S.C. § 252.  If any party identifies an issue resting upon a different jurisdictional foundation, the jurisdictional basis therefor should be identified.  To assist in defining the scope of hearing, parties will also be provided an opportunity to challenge or refute whether an issue identified (or the jurisdictional basis therefor) is proper given the scope of this docket.

15. All parties provided input into a procedural and hearing schedule.  In consideration thereof, a schedule to govern this docket will be ordered below.  In addition, the parties requested that other agreed upon matters be incorporated in the order governing procedure in this docket.  

16. The parties will be required to file a stipulation, to the fullest extent to which complete or qualified agreement can or fairly should be reached, as to matters not privileged which are relevant to the hearing issues, regardless of whether such matters involve fact, opinion, or the application of law to fact. Included in matters required to be stipulated are all facts, all documents and papers or contents or aspects thereof, and all evidence which fairly should not be in dispute. Where the truth or authenticity of facts or evidence claimed to be relevant by one party not disputed, an objection on the ground of materiality or relevance may be noted by any other party but is not to be regarded as just cause for refusal to stipulate. The stipulation shall not be affected by which party may have the burden of proof with respect to the matters involved. 

II. ORDER
A. It Is Ordered That:  
1. Hearing in this proceeding is scheduled and will be held on the following dates, at the following time, and in the following location:  

DATES:
September 25, 2006, daily though September 29, 2006.

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

The following procedural schedule will be adopted for this proceeding:




Event




         Date

All parties simultaneously file statements of issues 

April 28, 2006

(addressed at ¶14 above)

Simultaneous response of all parties to issues

May 9, 2006

Identified (addressed at ¶14 above)

Qwest files Direct Testimony & Exhibits


May 22, 2006 

Staff & other Intervenors file 
Answer Testimony & Exhibits



July 17, 2006 

Qwest files Rebuttal Testimony & Exhibits


August 21, 2006 

File corrected testimony & Exhibits



August 21, 2006

Filing of joint Stipulation (addressed at ¶16 above)

September 18, 2006

2. Electronic versions of all testimony and exhibits (including corrections) shall be served electronically (i.e., by disk or email), in Adobe PDF format, to the parties on the same date they are filed with the Commission.  Each party shall also file with the Commission an electronic copy of its testimony and exhibits on a 3.5” floppy disk or CD ROM in both the underlying executable electronic format and Adobe PDF format.
  Any stipulations or settlement agreements, along with any associated testimony or exhibits, shall also be filed electronically.

3. Written discovery requests (and Staff of the Commission audit) must only be served via email, in the underlying file format, upon all parties.  Service via email upon all parties shall be in lieu of required service by U.S. Mail. 

4. Responses to all written discovery & audit requests shall be served within 15 calendar days of service of the requests to which they are directed. 

5. If any party is not capable of fully complying with the email service requirements in this Order (i.e., confidential or highly confidential information, or exhibits that cannot be transmitted electronically), the party shall provide service of such information via hand or overnight delivery.

6. Any party receiving service via hand or overnight delivery pursuant to this Order may waive the same by notifying the serving party. 

This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� In re Unbundled Access to Network Elements, FCC 04-290, WC Docket No. 04-313 and CC Docket No. 01-338, Order on Remand, rel. Feb. 4, 2005.


� For purposes of this Order, executable electronic filings shall be made in the document’s underlying file format (Excel, Word, or WordPerfect, for example).  All spreadsheets should have the various cell formula or links left intact; i.e., cell formulas should not be converted to values.  To the extent exhibits cannot be provided in an executable electronic format, a listing of such exhibits should be provided identifying those that cannot be so provided.   In order to minimize the size and allow electronic text searches of the PDF files, all PDF files should be generated from the electronic base format where possible, but can be generated as a scanned image if the base document is not available electronically.


� There was discussion at the conference regarding a need for waiver of Commission rules to modify discovery response time to 15 days.  Upon review of Rule 1405(a)(III), the ALJ determined that a waiver is not required.





8

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












