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I. STATEMENT
1. On July 29, 2005, the Town of Eagle (Town or Applicant) filed an application for authority to establish a public crossing status at the crossing of Brooks Lane at Railroad Milepost 329.3, in the Town of Eagle (Application).  That filing commenced this docket.  

2. The Commission gave public notice of the Application.  Notice of Application Filed, dated August 2, 2005.  Union Pacific Railroad Company (UPRR) and Eagle Valley Conservation Trust (EVCT) intervened.  The Town, UPRR, and EVCT (collectively, Parties) are the only parties in this proceeding.  

3. By Decision No. C05-1123, the Commission scheduled this matter for hearing before an Administrative Law Judge (ALJ) and deemed the Application complete as of September 16, 2005.  By Decision No. R05-1305-I, the ALJ vacated the hearing date.  

4. On October 7, 2005, the ALJ held a prehearing conference.  Following that prehearing conference, the parties submitted a proposed procedural schedule, including new hearing dates.  The ALJ adopted the proposed procedural schedule, with changes and clarifications, and scheduled the hearing in this matter for February 23 and 24, 2006 in Eagle, Colorado.  Decision No. R05-1305-I.  

5. On November 15, 2005, Applicant filed a statement waiving the provisions of § 40-6-109.5, C.R.S., in this proceeding.  

6. On February 16, 2006, the Parties filed a Stipulation.  If accepted, the Stipulation would not settle all issues in this proceeding.  

7. A hearing in this matter was held as scheduled on February 23, 2006.  The ALJ heard the testimony of three witnesses on behalf of Applicant
 and the testimony of one witness on behalf of Intervenor UPRR.
  Intervenor EVCT did not present testimony.  Hearing Exhibits A through E, G, H, M, No. 1 through No. 6, and No. 8 were identified, offered, and admitted into evidence.  At the conclusion of the hearing, the ALJ took the case under advisement.  

8. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this case along with a written recommended decision.  

II. FINDINGS OF FACT  
9. The Town is a municipality located in Eagle County within the State of Colorado.  

10. Intervenor UPRR is the railroad which owns the track at the Brooks Lane crossing at issue in this proceeding.  

11. Intervenor EVCT, either in its own right or on behalf of a third party (i.e., Mr. John Hardesty), holds property to the north of the Brooks Lane crossing at issue in this proceeding.
  

12. The crossing at issue in this proceeding is located in the Town and is the location at which Brooks Lane crosses two UPRR tracks, one of which is the Tennessee Pass Line and one of which is a siding.  

13. The crossing is located approximately 80 feet north of the intersection of U.S. Highway 6 and Brooks Lane.  Based on the Town's standard, this distance is sufficient for four vehicles to stop between U.S. Highway 6 and the railroad tracks.  

14. Brooks Lane is located on the north side of the highway and intersects with the highway at approximately a 90-degree angle.  On the south side of the highway and roughly opposite Brooks Lane is Fifth Street, which intersects with Highway 6 at an acute angle.  

15. The specifics of the Brooks Lane crossing are:  U.S. Highway 6, a two-way and two-lane paved roadway, runs roughly northeast-southwest at this location; and the UPRR tracks parallel U.S. Highway 6.  Brooks Lane is a two-way and two-lane asphalt-paved roadway which is maintained by the Town.  The asphalt goes to the north side and to the south side of the tracks, and there are wooden ties between the rails.  Brooks Lane crosses the tracks at-grade and at approximately a 90-degree angle.  The crossing is 16 feet in width
 and, although it has existed for at least 30 years, has been a private crossing since 1994.  The only signage at the crossing at present is a stop sign located on the north side of the crossing (i.e., faces south-bound traffic).  The sight distances from the crossing to the first point of curvature along the track are at least 1400 linear feet to the northeast and at least 900 linear feet to the southwest.  There are neither street lights nor other lighting at the crossing.  There are trees and grasses near the crossing.  

The main line is out-of-service to revenue trains.
  Thus, there is no regular or scheduled revenue train traffic on the line.
  It is possible, however, that UPRR may reopen this line in the relatively near future as UPRR is negotiating with at least two companies to operate 

16. revenue trains on the Tennessee Pass Line from Minturn, through the Town, to Dotsero.  If the main line were to be reopened to revenue trains, UPRR would look at all crossings on the line with an eye toward safety-related upgrades which might be needed.  

17. The side track is disconnected and cannot be used.
  If the main line were to be reopened to revenue trains, the side track would be reconnected, upgraded, and used.  

18. On an irregular schedule, UPRR operates work trains and hi-rail vehicles to perform maintenance and to check for rocks on the tracks.  These trains and vehicles use the main line.  The speed at which, and the time of day at which, these trains and vehicles cross the Brooks Lane crossing are unknowns.  

19. At present there are 16 residences located to the north of the Brooks Lane crossing.  This crossing is the only point of access for the occupants of these residences, and they have used the crossing for an unknown period of time.  The majority of the occupants who use the crossing are not the licensee named in the Private Way License.  

20. In a traffic study conducted by the Town over the seven-day period October 14 through 20, 2005,
 the average vehicular traffic count at the Brooks Lane crossing was 157 trips (i.e., one vehicle crossing in one direction).  Hearing Exhibit E.  The average speed of a vehicle at the crossing is approximately ten miles per hour.  

21. There is also pedestrian and bicycle traffic which uses the Brooks Lane crossing.
  The Eagle County fairgrounds, some recreation areas (e.g., a Town park, baseball fields), and a pedestrian path are north of the crossing and can be accessed by using the crossing.  In addition, there is a school bus stop near, and to the south of, the crossing.
  A student who resides north of the crossing must use the crossing to go between her residence and that school bus stop.  The record is silent as to the number of students, if any, who must use the crossing on the way to and from the bus stop.  

22. The pedestrian traffic averages 10 to 20 persons per day.  There are days during the year, however, when that number increases substantially.  The Town holds a July 4th celebration and fireworks, and as many as 150 to 200 persons
 may use the Brooks Lane crossing.  When the Eagle County fair is held, there are Professional Rodeo Cowboy Association-sanctioned rodeos on four nights and a bull riding competition on one night.  As many as 150 to 200 persons
 may use the Brooks Lane crossing on each of these five nights.  For those leaving after the end of the July 4th fireworks, after the end of each rodeo, and after the end of the bull riding competition, it is night when they cross the Brooks Lane crossing.  

The existing pedestrian path is a part of the ECO
 Trail system in Eagle County, but it is a spur trail and not a core (or principal) trail.  Although there are plans to extend the core 

23. ECO Trail through the Town in the near future, the preferred route for that extension will not use the pedestrian path near the Brooks Lane crossing.  As a result, it is unlikely that this planned extension will increase the number of pedestrians using the Brooks Lane crossing.
  

24. From the Town's perspective, the Fifth Street intersection with U.S. Highway 6 presents safety issues due to, in part, the limited sight distance which results from the angle of the intersection with the highway.  To address these issues, the Town plans in the future to realign Fifth Street so that the intersection is perpendicular to U.S. Highway 6.  When that realignment occurs, the Town has tentative plans to move the north side of the intersection (that is, what is now Brooks Lane) to the east.
  Moving the north side of the intersection will move the railroad crossing to the east as well.
  See generally Hearing Exhibit D (location of the future crossing as shown is approximate).  If and when this occurs, the Town will apply to the Commission for authority to open a new crossing and for permission to close the Brooks Lane crossing at issue here.  

To a large extent, the timing of the street realignment and whether the crossing is relocated depend on the plans for development of the 22.8-acre parcel owned by Mr. Hardesty (or held by EVCT on his behalf).  The present zoning would allow up to 11 single-family units on this parcel, and the Town has held informal discussions with Mr. Hardesty/EVCT about 

25. changing the zoning to allow substantially greater residential density (e.g., 50 to 90 units).  During the Town's review of an application for a permit to develop the parcel, the Town plans to examine the impact of the proposed development on traffic safety and traffic flow in order to determine, inter alia, the need for, and the timing of, a street and crossing relocation.  

26. Although there is no pending application for a permit to develop this parcel, the Town believes it is likely that this 22.8-acre parcel will be developed within the next five years.  The Town estimates that, depending on factors such as the nature and scope of the permit application filed and the zoning variance sought, it could process an application for permit to develop the parcel within two to nine months from the Application's filing.  

27. The Town has received no reports of train-vehicle incidents, and no reports of train-pedestrian incidents, related to the Brooks Lane crossing.  In addition, notwithstanding the proximity of the school bus stop to the crossing, the Town has received no complaints, either from the school district or from the parents of students, concerning the crossing's safety.  Further, the Town has received no complaints regarding the ability of the public, including members of the public who are physically challenged, to use the Brooks Lane crossing.  Finally, this absence of reports and complaints goes back at least 21 years.  

28. The Brooks Lane crossing does not meet UPRR's specifications for crossings because, at a 16-foot width, it is too narrow; UPRR requires a crossing width of 22 to 24 feet.  In addition, the crossing lacks UPRR's preferred signage:  crossbucks and a stop sign on each side of the crossing.  If the crossing becomes a public crossing, UPRR would like to see a minimum crossing width of 24 feet (two 11-foot lanes and two 1-foot shoulders), two crossbucks, two stop signs, and a concrete surface between the rails and in the crossing.  

29. To upgrade the crossing to meet UPRR's specifications for crossings is estimated to cost at least $100,000 (2006$).  The Town has not budgeted for this capital improvement outlay in its Fiscal Year 2006 budget.  

30. The Town has agreed to improve the Brooks Lane crossing to prevailing public crossing standards when the Town issues a permit for two or more additional residential units or for any commercial activity in the area north of that crossing.  The Town plans immediately to begin to assess the best location for the crossing, and the necessary improvements, when it receives an application for a permit for two or more additional residential units or for any commercial activity in the area north of that crossing.  The Town will file an application with the Commission to obtain the authorizations necessary to relocate and/or to upgrade the Brooks Lane crossing.  It appears that the Town plans to have necessary authorization from the Commission in sufficient time to prevent a significant increase in use of an unimproved crossing.  

31. The Town agrees that crossbucks ought to be installed at the Brooks Lane crossing.  The Town has agreed to pay for the installation of these signs.  In addition, the Town agreed that the signage at the crossing should comport with the Manual on Uniform Traffic Control Devices for Streets and Highways (Manual)
 and with Commission requirements.  

32. If the Application is granted and the Commission does not require upgrades to the Brooks Lane crossing in this proceeding, the Town has agreed to implement a Safety Monitor Program (SMP) at the Brooks Lane crossing.  Although the SMP is largely conceptual at present, the basics are:  (a) for so long as the line remains out-of-service to revenue trains, the Town will provide -- on an as-needed basis, for high-volume events
 only, and in its sole discretion -- a Safety Monitor at the crossing; (b) if the line is reopened to revenue trains, the Town will provide -- during high volume events only and non-discretionary with the Town -- a Safety Monitor at the crossing; and (c) the Safety Monitor will be a person sanctioned by the Town, will be stationed at the crossing at least before and after each high-volume event, and will perform several duties (e.g., watch for trains, group people and vehicles, and allow people and vehicles to cross the crossing as appropriate).  

33. There is no evidence in this record to support the construction of a grade-separated crossing at Brooks Lane.
  Likewise, there is no evidence to support the construction of an elevated pedestrian overpass at the crossing.  

34. The Parties filed a Stipulation in this matter.  Hearing Exhibit No. 6.  The Parties stipulated that the Brooks Lane crossing should be a public crossing.  Id. at ¶ 1.  The Stipulation also provides that  

[a]ny expense of any improvements which might be ordered now or in the future shall not in any way be a cost of Union Pacific and shall be borne by other parties.  

Id. at ¶ 3.  The Town and UPRR
 agree that this provision covers capital improvement costs but does not cover maintenance expenses;
 applies to improvements made at the present Brooks Lane location and, in the event the crossing is relocated, to those made at another location; and would apply in this proceeding and, if accepted by the Commission, would govern the anticipated future crossing application discussed above.  In the opinion of Town witness Powell, this provision makes the Town, and not others, the party responsible to pay for capital construction costs; and the Town, in turn, is free to negotiate with third parties (other than UPRR) for contributions to defray those costs.  In the opinion of UPRR witness Grabler,
 this provision would supersede § 40-4-106(2)(b), C.R.S., to the extent that provision might be applicable, both in this proceeding and in the subsequent crossing proceeding discussed above.  

III. DISCUSSION AND CONCLUSIONS 
35. The Commission has subject matter jurisdiction and has personal jurisdiction over the Applicant.  

A. Application

36. Section 40-4-106, C.R.S., provides the jurisdictional basis for the Commission to act in applications for approval of railroad crossings and the protective devices to be installed.  In this case, Applicant bears the burden of proof to establish by a preponderance of the evidence that the Brooks Lane crossing should be a public crossing and that the requested improvements to the railroad crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Id.  Applicant has met its burden of proof in this matter.  

37. The evidence of record establishes, and it is found, that the Brooks Lane crossing should be a public crossing.  The Parties agree that the crossing should be a public crossing.  The record shows that this crossing already is, in all but name, a public crossing; and it will be ordered to be a public crossing.  

38. The evidence of record establishes, and it is found, that the proposal to install crossbucks on either side of the Brooks Lane crossing should be approved.  There is no dispute that this signage is reasonable and necessary to prevent accidents and to promote the public safety.  The record supports the need for the crossbucks, and they will be ordered.  

39. The Parties were unable to reach agreement on the question of what safeguards, in addition to the crossbucks, are necessary.  This was the issue left for determination as a result of the hearing.  

40. Applicant’s position is that, at present, no improvements to the Brooks Lane crossing (beyond the addition of the crossbucks) are necessary and that implementation of the Safety Monitor Program will suffice to protect the public.  In support of this position, the Town cites the unblemished safety record of the crossing; the absence of any complaints regarding the safety of the crossing; the relatively low volume of vehicular and of pedestrian traffic; the fact that the line is out-of-service to revenue trains; the sight distances at the crossing; the fact that the grade at the crossing is reasonably smooth and level; the absence of any vertical obstruction which could make it difficult to stop and to start; the cost of the necessary upgrades; and the fact that the crossing may be moved in the not-too-distant future.  The Town argues that, given these circumstances, the Safety Monitor Program will provide the necessary safeguards without the expense attendant to constructing crossing upgrades.  The Town acknowledges that upgrades will be needed in the future.  In the Town's opinion, however, adoption of the approach it proposes will protect the crossing's users over the near-term (defined as two to five years).  

41. Notwithstanding its preference with respect to upgrades to the Brooks Lane crossing (discussed above), the minimum level of safeguards which UPRR believes necessary, and is willing to support in this proceeding, is:  crossbucks, a stop sign on the north side of the crossing, and a stop sign on the south side of the crossing.  

42. EVCT advocates immediate upgrade of the crossing to Commission and UPRR standards and immediate installation of all necessary safeguards.
  From EVCT’s perspective, this is an issue of protecting the users of the public crossing (that is, the general public).  Thus, EVCT argues that, notwithstanding the cost and the possibility that the crossing may be moved in the future, the improvements must be made at the time the crossing is made public (that is, ordered in this proceeding).  According to EVCT, this is the only approach which will guarantee the safety of the crossing and, thus, fulfill the Commission's mandate.  

43. The Commission's function in this proceeding is to determine the best method of control at the Brooks Lane crossing in order to prevent accidents and to promote public safety.  In performing this function, the statute instructs the Commission that the improvements it orders must be “reasonable and necessary to" those ends.  Section 40-4-106(2)(a), C.R.S. (emphasis supplied).  The statute requires the Commission to determine which specific safeguards are necessary to prevent accidents and to promote the public safety at the particular crossing under review; this, in turn, requires the Commission to consider and to balance site-specific factors and data.  The Commission's decision is of necessity predictive because it deals with prevention of accidents and promotion of public safety when the crossing is used in the future.  Needless to say, no one predicts the future with absolute certainty and accuracy.  Rather, one makes the best judgment one can based on the data available.  This is the Commission's charge and responsibility in a case such as the one presented in this proceeding.  

44. In this case, the evidence is convincing that accidents are likely to be prevented and the public safety will be promoted if the Application is granted subject to these conditions:  (a) installation of crossbucks, stop signs, and signage necessary to meet the Manual's standard for two-track crossings; (b) implementation of the Safety Monitor Program as described above with the following addition:  the safety monitor (i) must be a person authorized to direct traffic at the Brooks Lane crossing, (ii) must be on duty at the crossing for not less than one hour before the beginning of the high-volume event, and (iii) must be on duty at the crossing for not less than one hour after the conclusion of the high-volume event;
 (c) vegetation management (e.g., tree trimming, grass/weed cutting) as necessary to ensure that the sight distances at the crossing are unimpeded; (d) requirement that the Town file an application, either for authority to construct improvements at the Brooks Lane crossing or for authority to construct a new crossing, in sufficient time to prevent a significant increase in the use of the existing, unimproved crossing; and (e) requirement that the Town file reports with the Commission Staff.  The Town will be ordered to file a report with the Commission Staff:  (a) if and when the Town receives information that the Tennessee Pass Line through the Town will be reopened to revenue trains; (b) if and when the Town issues a permit for two or more additional residential units or for any commercial activity in the area north of the Brooks Lane crossing; and (c) if and when the Town learns that Brooks Lane will be used as part of the core ECO Trail through the Town.  The reporting obligation will be ordered to cease if and when the Commission grants either an application to upgrade the Brooks Lane crossing or an application to close the Brooks Lane crossing.  Finally, so that the Commission's records in this matter are complete, Applicant will be ordered to file its written agreement with UPRR, when signed, containing the specifics of the signage and of the responsibility of the Town and of UPRR for signage and for maintenance.  

45. The immediate upgrade of the Brooks Lane crossing will not be ordered.  EVCT’s concerns can and will be addressed when the Commission considers the Town's application, either for authority to construct improvements at the Brooks Lane crossing or for authority to construct a new crossing.  If it wishes to do so, EVCT can participate in this process.  In addition, although the present circumstances, on balance, do not require upgrades, the Town and UPRR each has a vested interest in responding to a change in circumstances (for example, a greater-than-anticipated increase in vehicular or pedestrian traffic) which may necessitate construction of upgrades at the crossing.  Finally, UPRR has testified that, should revenue trains resume, it will review the main line to determine the necessary safety-related upgrades.  Certainly, as a practical matter, this information will be communicated to the Town which then can take appropriate action.  At present, the evidence does not support a finding that there is a need for safety-related upgrades at this location.  

46. The safeguards proposed by Applicant, as augmented by the conditions set out above, are reasonable; are necessary to prevent accidents and to promote public safety; are appropriate; and are in the public interest.  The record supports the need for these conditions, and they will be ordered.  

B. Stipulation.  

47. As discussed above, the Stipulation provides that  

[a]ny expense of any improvements which might be ordered now or in the future shall not in any way be a cost of Union Pacific and shall be borne by other parties.  

Hearing Exhibit No. 6 at ¶ 3 (emphasis supplied).  On its face, that language is overly-broad to the extent that it:  (a) includes more than capital construction costs; (b) binds parties in future proceedings even though those parties are not before the Commission in this docket; and (c) is an impermissible attempt to supersede the requirements of § 40-4-106(2)(b), C.R.S.
  In addition, based on the testimony given by the Town and UPRR, the language of ¶ 3 does not reflect those parties' understanding of the agreement.  See discussion at ¶ 34, supra.  It appears that the Town and UPRR did not share a common, clear understanding of the scope and import of the agreement.  Because these two signatories did not have the same understanding of what they were agreeing to or signing, the Commission cannot accept that portion of the Stipulation as to which there was no agreement.  Consequently, the Stipulation will be amended by deleting ¶ 3; with that amendment, the Stipulation will be accepted.  

48. To preserve the essence of the agreement, as testified to at the hearing and as appropriate to this proceeding, the ALJ will order Applicant to pay for the required signage and for maintenance of the roadway surface and the public approaches to the crossing and will order UPRR to maintain, at its expense, the track, appurtenances, and warning devices.  This allocation of responsibility is consistent with Commission policy in railroad matters.  

49. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

IV. ORDER
A. The Commission Orders That:  
1. The Application of the Town of Eagle (Town) is granted, subject to the following conditions:  (a) installation of crossbucks, stop signs, and signage necessary to meet specifications for two-track crossings, as those specifications are contained in the Manual on Uniform Traffic Control Devices for Streets and Highways; (b) implementation of the Safety Monitor Program as described in this Order; (c) vegetation management as described in this Order; (d) requirement that the Town file an application, either for authority to construct improvements at the Brooks Lane crossing or for authority to construct a new crossing, in sufficient time to prevent a significant increase in the use of the existing, unimproved Brooks Lane crossing; and (e) requirement that the Town file reports with the Commission Staff as set out in Ordering Paragraph No. 2.  The reporting obligation shall cease if and when the Commission grants either an application to upgrade the existing Brooks Lane crossing or an application to close the Brooks Lane crossing.  

2. The Town will file a report with the Commission Staff if and when each of the following occurs:  (a) the Town receives information that the Tennessee Pass Line through the Town will be reopened to revenue trains; (b) the Town issues a permit for two or more additional residential units or for any commercial activity in the area north of the Brooks Lane crossing; and (c) the Town learns that Brooks Lane will be used as part of the core Eagle County Regional Transportation Authority Trail through the Town.  

3. The crossing of Brooks Lane at Railroad Milepost 329.3, in the Town is declared and determined to be a public crossing.  

4. The Town shall be responsible for the cost of the signage required for the Brooks Lane crossing.  

5. The Town shall maintain, at its expense, the signage and the roadway approaches to the Brooks Lane crossing.  

6. The Union Pacific Railroad Company will maintain, at its expense, the track and appurtenances.  

7. The Town shall file the written agreement, when signed, containing the specifics of the signage and of the responsibility for paying for the signage and for maintenance.  

8. The Stipulation filed in this proceeding (Hearing Exhibit No. 6) is amended by the deletion of ¶ 3, consistent with the discussion above.  

9. As amended, the Stipulation (Hearing Exhibit No. 6) is accepted.  

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The witnesses were:  Mr. William P. Powell, Town Manager for the Town of Eagle; Mr. Tom Gosiorowski, P.E., Town Engineer for the Town of Eagle; and Mr. Bob Silva, a police officer for the Town of Eagle.  


�  The witness was Ms. Susan Grabler, Manager of Industry and Public Projects for UPRR.  


�  In its Notice of Intervention, EVCT represented that it is "the holder of the private crossing license" for the crossing at issue in this proceeding.  The Private Way License (Hearing Exhibit No. 8 at 1) states that the licensee is "Dixon, Inc., A Colorado Corporation and John R. Hardesty, an individual[.]"  There is no record evidence which establishes either that EVCT and Dixon, Inc., are one and the same or that EVCT and Mr. Hardesty are one and the same.  


�  In the opinion of the Town, this is sufficient for two automobiles to pass one another.  


�  Revenue trains are those for which UPRR is compensated to move railroad cars from point A to point B.  


�  There is no evidence as to the year in which UPRR placed this line out-of-service to revenue trains.  


�  There is no evidence as to the year in which UPRR disconnected the side track.  


�  Hearing Exhibit H is a traffic analysis presented in mid- to late-2003 to the Town by Knight Planning Services, Inc., which was acting on behalf of Mr. Hardesty.  Given the age of the analysis and lack of information concerning both who prepared it and the factual bases for the assumptions used, the ALJ does not rely on the Knight Planning Services traffic analysis because the ALJ finds the Town traffic study to be more recent and, on balance, more reliable.  As a result, the ALJ relies on the Town's traffic study (Hearing Exhibit E) to the exclusion of the Knight Planning Services traffic analysis (Hearing Exhibit H).  


�  This Recommended Decision refers to pedestrian and bicycle traffic collectively as pedestrian traffic for ease of reference and to differentiate this traffic from vehicular traffic.  


�  The bus stop is between the railroad tracks and U.S. Highway 6.  


�  This number may cross going to, and this number may cross leaving, the celebration and fireworks.  It is unclear how many of these persons are in cars and how many are pedestrians.  For purposes of this decision, however, the ALJ assumes that at least one-half are pedestrians.  


�  This number may cross going to, and this number may cross leaving, each rodeo and the bull riding competition.  It is unclear how many of these persons are in cars and how many are pedestrians.  For purposes of this decision, however, the ALJ assumes that at least one-half are pedestrians.  


�  ECO refers to the Eagle County Regional Transportation Authority.  


�  Hearing Exhibit No. 4 is a summary of the results of an on-the-ground survey conducted by ECO personnel and shows the number of persons using a pedestrian trail at an unidentified pedestrian bridge in the Town.  The evidence is undisputed that the referenced trail/bridge is located at Eby Creek Road and not near Brooks Lane.  Thus, because the data are not relevant in this proceeding, the ALJ did not rely on this exhibit.  The ALJ notes that, had she relied on the exhibit (which she did not), the survey results are not inconsistent with the evidence that, on average, 10 to 20 people use the pedestrian path near Brooks Lane on a daily basis.  


�  This will result in two T-intersections:  one on the south side of U.S. Highway 6 at Fifth Street and one on the north of U.S. Highway 6 at a now-unknown location to the east of Fifth Street.  Hearing Exhibit D.  


�  Given the present uncertainty surrounding the realignment of Fifth Street and the relocation of the railroad crossing, Applicant has not budgeted for the capital construction; has not secured right-of-way for the new crossing; and has no firm plans with respect to this overall project.  


�  The Manual is published by the Federal Highway Administration and, as pertinent here, contains standards and recommendations for signage at railroad/road crossings.  


�  These are at least the rodeos, the bull riding competition, and the July 4th celebration/fireworks.  There may be other high-volume events.  


�  The ALJ notes that, even if the evidence did support the need for construction of a grade-separated crossing (which it does not), there is insufficient distance between U.S. Highway 6 and the crossing within which to build the grade-separated crossing.  


�  Intervenor EVCT, which signed the Stipulation, did not offer a witness.  Thus, its understanding of the import of this paragraph is unknown.  


�  The Town and UPRR agree that each would pay its maintenance expenses as ordered by the Commission.  Generally speaking and typically, UPRR would maintain, at its expense, the track, appurtenances, and warning devices; and the Town would maintain the pubic traffic surface and the public approaches to the crossing.  


�  Ms. Grabler is not an attorney.  


�  The precise nature of those safeguards -- especially the way(s) in which they may differ from, or are more stringent than, Commission and UPRR requirements  -- is unclear.  


�  The safety monitor need not, but may, be stationed at the crossing during the high-volume event itself.  


�  This statutory provision, as relevant here, requires the Commission, after hearing, to allocate costs associated with, inter alia, installation of specified types of crossing safety devices.  The statute establishes factors which the Commission must consider.  The Commission cannot accept, in this proceeding, a Stipulation which limits or eliminates its ability to make, in a future proceeding, the required fact-dependent allocation determination.  
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