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I. statement

1. The captioned petition was filed with the Colorado Public Utilities Commission (Commission) by Yellow Cab Company of Colorado Springs (Yellow Cab) on March 6, 2006.  It seeks a waiver of Part 391.41(b)(10) of the Commission’s Rules Regulating Safety for Motor Vehicle Carriers, 4 Code of Colorado Regulations (CCR) 723-15-2, on behalf of Yellow Cab driver Walter J. Pasco, Jr.

2. On March 7, 2006, the Commission issued an order setting this matter for hearing on March 22, 2006, in Denver, Colorado, commencing at 1:00 p.m.

3. On March 15, 2006, the undersigned administrative law judge granted Yellow Cab’s request for a telephonic hearing and changed the time for commencement of the hearing on March 22, 2006, to 10:00 a.m.  See, Decision No. R06-0245-I.

4. The hearing was held as scheduled.  Testimony was presented by Mr. Fred Hair, Yellow Cab’s General Manager, and by Mr. Pasco, the prospective driver for whom the subject waiver is sought.  The petition for waiver filed by Yellow Cab in this matter was admitted into evidence as Exhibit 1.

5. Pursuant to § 40-6-109, C.R.S., the record of the hearing and a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

6. Applicant, Yellow Cab is a motor vehicle common carrier providing taxi services pursuant to Certificate of Public Convenience and Necessity PUC No. 109.  As indicated above, it seeks a two-year waiver of the visual acuity requirements of 49 Code of Federal Regulations (C.F.R.) 391.41(B)(10) as incorporated by 4 CCR 723-15-2 for Mr. Pasco.

7. Rule 391.41(b)(10) provides that a person is physically qualified to drive a motor vehicle if that person has distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately corrected to 20/40 (Snellen) or better with corrective lenses, distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses, field of vision of at least 70 degrees in the horizontal meridian in each eye, and the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber.  Mr. Pasco has had amblyopia of the right eye since he was an infant and the best corrected visual acuity in that eye is 20/400.  Therefore, he would not be qualified to operate a vehicle under Rule 391.41(b)(10) in the absence of a waiver.

8. Mr. Hair testified that Yellow Cab’s need for drivers has increased recently as a result of intensified activity in and around Ft. Carson, a military facility located within its operating territory.  At the same time, the pool of qualified drivers has become more limited.  Mr. Pasco’s satisfactory driving record, his prior driving experience with another local for-hire carrier, and his satisfactory completion of a road test has convinced Yellow Cab that he possesses sufficient driving skill to safely operate the type of vehicles it operates.  This was confirmed by Mr. Hair at the hearing.  See also, the Certificate of Road Test contained in Exhibit 1.. 

9. On March 1, 2006, Mr. Pasco had a physical examination.  The Medical Examination Report contained in Exhibit 1 indicates that Mr. Pasco’s physical health is generally good.  The medical examiner concludes that Mr. Pasco is qualified to operate a commercial vehicle in accordance with applicable motor carrier safety regulations provided he is granted a waiver of the visual acuity requirements of Rule 391.41(b)(10).

10. As part of the application for the waiver, Mr. Pasco was examined by Dr. Thomas C. Holye III, M.D.  In his letter dated February 20, 2006, Dr. Hoyle states that corrected visual acuity in Mr. Pasco’s left eye is 20/20 uncorrected, and 20/400 in his right eye.  It is the doctor’s opinion that Mr. Pasco’s visual condition should not impair his ability to safely operate a motor vehicle.  He affirmatively states that “ [T]he patient has vision sufficient to drive an automobile safely.”

11. Mr. Pasco currently holds a valid Colorado driver’s license.  He has operated motor vehicles for 24 years.  His Colorado Motor Vehicle Record, a copy of which is contained in Exhibit 1, indicates only two violations of Colorado motor vehicle laws within the past six years.  The violation for defective hand/foot brakes dated July 2, 2000, resulted in a minor accident when the brakes in Mr. Pasco’s parked vehicle gave way and the vehicle rear-ended another parked vehicle.  This accident was completely unrelated to Mr. Pasco’s vision problem.  Mr. Pasco testified that his amblyopia has never been the cause of any accident since he has been driving.  

12. Rule 4 CCR 723-15-11 provides for a waiver from the Commission’s Motor Vehicle Carrier Safety Rules for good cause shown if the Commission finds that compliance is impossible, impracticable, or unreasonable, and if such variance is not contrary to law.  It is found and concluded that Yellow Cab’s request to waive the visual acuity requirements of 49 C.F.R. 391.41(B)(10) as incorporated by Rule 4 CCR 723-15-2 in connection with Mr. Pasco should be granted.  It has shown good cause for the waiver, establishing that compliance would be impracticable or unreasonable.  It is found that the public safety should not be adversely affected if the waiver is granted.

13. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Yellow Cab Company of Colorado Springs is granted a waiver of 49 Code of Federal Regulations 391.41(B)(10) (eyesight) as incorporated by 4 Code of Colorado Regulations 723-15-2 in connection with driver Walter J. Pasco, Jr. for a period of two years, expiring March 23, 2008.

2. Yellow Cab Company of Colorado Springs shall promptly (within 30 days) notify and file with the Commission any documents and information concerning any accidents, arrests, license suspensions, revocations or withdrawals, or any traffic-related citations or convictions involving Mr. Pasco during the period of the waiver granted herein.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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