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I. statement

1. This docket concerns the complaint by Adams County E-911 Emergency Telephone Service Authority (Adams County E-911) against Qwest Communications International, Inc. (QCII), and Qwest Corporation (Qwest) filed on January 26, 2006.  

2. Adams County E-911 currently has two Public Safety Answering Points (PSAPs) within its jurisdiction.  One PSAP is known as the Adams County Communications Center (Adcom) and serves several law and fire agencies.  The other PSAP is located in the City of Federal Heights (Federal Heights) and serves Federal Heights.

3. Federal Heights may develop its own Authority and would no longer be within the jurisdiction of the Adams County E-911.

4. The complaint alleges that USOC Code E8V in the Exchange and Network Services Tariff, Colo. P.U.C. No. 20 (Tariff) applies to the Adams County E-911 when there is only one PSAP within the jurisdiction of the Authority because the Enhanced Selective Routing feature will no longer be necessary.

5. On February 3, 2006, the Commission entered its Order to Satisfy and Answer.  It also issued an Order Setting Hearing and Notice of Hearing scheduling a hearing before an administrative law judge (ALJ) in this matter on April 3, 2006.  

6. On February 13, 2006, Qwest filed its Motion to Dismiss Complaint, Motion to Dismiss Qwest Communications International, Inc. as a Party and Motion for Administrative Notice.  Qwest seeks dismissal of the complaint because the claims are not ripe for determination.  Qwest argues that because Federal Heights may develop its own authority, it is premature for a complaint to be filed as to the rate that would apply to Adams County E-911 if such eventuality occurs.  Qwest also requested the Commission take administrative notice of records demonstrating that QCII is not the legal entity providing jurisdictional telecommunications services in the State of Colorado.  Based thereupon, Qwest seeks dismissal of QCII as a party to this docket.

7. On February 27, 2006, Adams County E-911 filed its Response to Motion to Dismiss Complaint; Response to Motion to Dismiss Qwest Communications International Inc. as a party; and Response to Motion for Administrative Notice (Response).

8. Adams County E-911 does not object to QCII, being dismissed as a party to this docket.  That portion of Qwest’s motion being unopposed, it will be granted and QCII, will be dismissed as a party to this docket.  As a result of granting the unopposed motion to dismiss QCII, the motion for administrative notice becomes moot and will be denied accordingly.

9. Adams County E-911 opposes Qwest’s Motion to Dismiss Complaint, arguing that the complaint presents a controversy warranting adjudication by the Commission.  The complaint regards interpretation and applicability of Tariff Sections 9.2, 1.A. 32 d, and 33 j. to specific, actual, and critical 9-1-1 issues currently being addressed by Adams County E-911 and its members.  Adams County E-911 asserts that Qwest recognizes that its interpretation of the Tariff is contrary and adverse to Adams County E-911's interpretation of the Tariff.  Adams County E-911 asserts, “Qwest has specifically told Adams County E-911 that Qwest's interpretation of the Tariff will be applied to Adams County E-911.  Consequently, Adams County E-911 has and will continue to be damaged and injured by such interpretation, in that Adams County E-911 cannot appropriately address or determine the critical 9-1-1 issues…without adjudication by the Commission.”  See Response at ¶6.

10. Adams County E-911 further argues that an actual controversy exists based upon the parties’ disagreement as to the applicability of the tariff.  There is argued to be no uncertainty regarding the facts relevant to the dispute because there is already an irreconcilable difference as to the applicability of the tariff that will not be resolved elsewhere. See Response at ¶¶6-7.

11. In support of the Response, additional information was provided through exhibits.  Adams County E-911 included correspondence dated March 9, 2005 from Federal Heights stating that staff has recommended to the Mayor and City Council that the City form its own E-911 Authority Board.  The Mayor and City Council unanimously supported the recommendation and agreed to act as the E-911 Authority Board upon formation.  See Exhibit 2 to Response.

12. Adams County E-911 attached the Affidavit of Bill Malone as Exhibit 4 to its Response.  Mr. Malone is the Director of Adcom, the PSAP that provides dispatching services to all police, fire, and EMS in the county except for Federal Heights.  Mr. Malone states that one of Adcom's roles is to provide financial projections to the Authority Boards’ Treasurer (i.e., Adams County E-911) for the creation of the annual budget. Initially, Mr. Malone asserts that Qwest informed him that the USOC Code E8Z tariff rate computation, based upon Qwest's original position, was used to forecast economic projections and costs for the Adams County E-911. See Exhibit 4 to Response.

13. Adams County E-911 was informed the USOC Code E8Z rate applied because Adams County E-911 had two primary PSAPs. According to Mr. Malone, Qwest advised Adcom that with only one PSAP in the County, the Qwest Tariff rate charged to the Authority Board would drop $52.45 per 1,000 lines as USOC Code E8V would be the appropriate tariff provision.  Id.

14. Adams County E-911 acted based upon information said to be provided by Qwest, considering options to reduce the number of primary PSAPs from two PSAPs to one PSAP, entitling it to reduce the tariff rate, or becoming a secondary PSAP, or for Federal Heights to create its own Authority.  Id
15. According to Mr. Malone, Qwest now asserts that even with only one primary PSAP in Adams County, the tariff rate will remain as USOC Code E8Z.  Id
16. Adams County E-911 seeks resolution of the dispute among the parties so that it may fulfill its responsibilities.  Adams County E-911 urges that resolution is necessary to allow adoption of its budget, setting the emergency telephone charge per § 29-11-102, C.R.S., and determining whether Adams County should have one or two primary PSAPs.

17. The only cited authorities in arguments on the motion address ripeness in the context of the judicial doctrine of justiciability required for subject matter jurisdiction.  To argue a claim is not ripe is to argue there is no justiciable case or controversy.  Lake Carriers Ass’n. v. MacMullan, 406 U.S. 498, 506, 92 S. Ct. 1749, 1755, 32 L. Ed. 2d. 257, 266 (1972).

18. Qwest relies upon Judith F. Carstens, et al. v. Richard D. Lamm, as Governor of the State of Colorado, et al., 543 F. Supp. 68 (D.C.D. Co. 1982).  Ripeness was considered in the Court’s ruling, rather than by motion to dismiss pursuant to Rule 12 Fed. R. Civ. P.  Finding the dispute to be ripe for judicial review, the court stated:  “We are persuaded that the fate of redistricting in Colorado has reached an impasse which the parties are not capable of resolving. At the end of the November 6 negotiating session in the federal courthouse, the parties agreed that it ‘would do neither side any ... good to negotiate ... further.’"  Carstens v. Lamm, 543 F. Supp. 68, 76 (D. Colo. 1982) citing the Hearing Transcript.  The Court also addressed the resulting hardship to the parties.

19. In its response, Adams County E-911 cites to Stell v. Boulder County Dep't of Soc. Servs., 92 P.3d 910, 915 (Colo. 2004) and Bd. of Dirs. v. Nat'l Union Fire Ins. Co., 105 P.3d 653, 655 (Colo. 2005).  In Stell, the Supreme Court considered the subject matter jurisdiction based upon the justiciability of a claim presented to the court.  Id.  In Bd. of Dirs. v. Nat'l Union Fire Ins. Co., 105 P.3d 653, 655 (Colo. 2005).  First, the Court recognized that the powers of the judicial branch of government primarily flow from the Colorado Constitution.  Id.  In the exercise of that Constitutional authority over actual controversies based on real facts, it is recognized:  
In the separation of powers design of Colorado government, courts limit their exercise of judicial power through jurisprudential doctrines that include standing, mootness, and ripeness, establishing establish[sic] parameters for the principled exercise of judicial authority….Ripeness tests whether the issue is real, immediate, and fit for adjudication.  Courts should refuse to consider uncertain or contingent future matters that suppose speculative injury that may never occur.
Bd. of Dirs. v. Nat'l Union Fire Ins. Co., 105 P.3d 653  (internal citations omitted).

20. Neither party presents authority for the applicability of the ripeness doctrine in administrative proceedings and the ALJ did not find any such determination in Colorado law or prior Commission Decisions.

21. In Future Ford Sales v. PSC, the Delaware Supreme Court recognized the doctrine had limited applicability in administrative proceedings.  The court found that an analogy in an administrative proceeding to the ripeness requirement for a justiciable statutory good cause determination “is of limited assistance in administrative proceedings because the principal rationale underlying the ripeness concern in the judicial area, i.e., limiting access to judicial resources, is not a pressing concern to an administrative body specifically charged with approving proposed dealerships.”  Future Ford Sales v. PSC, 654 A.2d 837, 846 (Del. 1995).

22. Several authorities have found the doctrine applies in administrative proceedings or have applied the doctrine based upon its foundational principles.  Without addressing the basis of applicability, commissions (including this Commission) have applied the ripeness doctrine. See e.g., Decision No. R05-1257-I, 1998 Ind. PUC LEXIS 330 (Ind. PUC 1998), and 1993 Mo. PSC LEXIS 89 (Mo. PSC 1993).  

23. The Illinois Commerce Commission also found the doctrine of ripeness to apply when considering a request for declaratory relief pursuant to its rules:  

The courts will not declare a party's rights on the basis of facts and circumstances that have not yet arisen, may never occur and, if they occur, are likely to have ramifications that cannot be reasonably assessed at the time the request is made. We cannot and will not do so either.

1999 Ill. PUC LEXIS 202 (Ill. PUC 1999)(citations omitted).

24. The Pennsylvania Public Utilities Commission held that the doctrine of ripeness is directly applicable in administrative proceedings:  “There must be actual, palpable injury before a case will be ripe for adjudication….This requirement applies with equal force to formal proceedings before administrative agencies.”  States v. Pa. Elec. Co. and United Elec. Coop., Inc., Docket No. C-00945488, 1995 Pa. PUC LEXIS 179, 23-25 (Pa. PUC 1995)(citations omitted)(a copy is attached as Attachment A) 

25. Recognizing that the doctrine of ripeness assures that a court or administrative agency does not render advisory opinions on merely hypothetical questions, the Pennsylvania Commission found that the matter being considered was ripe:  

The Complainant has just recently completed construction of his new residence. There is no doubt, based upon his testimony and demeanor during the hearings in this case, of his intention to build a garage, as well. The only hypothetical aspect of this case concerns the location of the garage, which the Complainant forthrightly acknowledges will depend upon which utility will provide him with electric service. Therefore, little danger exists of the Commission rendering an advisory opinion on a hypothetical question, which may never come to pass. Certainly, the ripeness doctrine should not be so stringently construed as to require an individual to risk the expense of building a structure upon a given location with the hope that he or she will ultimately prevail in a legal proceeding to obtain electric service of his/her choice to that site. Clearly, the Complainant here pursued the more prudent course of seeking the Commission's decision before erecting his garage. Accordingly, the rationale for application of the doctrine of ripeness does not exist here. Thus, I will address the merits of his claim.  Id.

26. Generally, the principles underlying the ripeness doctrine support its applicability in administrative proceedings to ensure administrative efficiency.  The ALJ finds that the practical foundations supporting the ripeness doctrine justify consideration in this proceeding.  With these principles in mind, the merits of the ripeness argument will be addressed.  

27. Qwest filed its Motion to Dismiss pursuant to Rule 61(d)(2) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  However, the motion is silent as to the specific grounds set out in Rule 61(d)(4), 4 CCR 723-1, upon which the motion is based.  Based upon the stated arguments and theories, the ALJ construes the motion to be based upon Rule 61(d)(4)(A), 4 CCR 723-1.
28. Rule 12(b)(1) Colorado Rules of Civil Procedure (C.R.C.P.), comparable to Rule 61(d)(4)(A), 4 CCR 723-1, governs a motion to dismiss for lack of subject matter jurisdiction.  C.R.C.P. 12(b)(1) is identical to Fed. R. Civ. P. 12(b)(1).  Thus, in addition to Colorado law, the Supreme Court has looked to federal authorities for guidance in construing motions for lack of subject matter jurisdiction. Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993)(citation omitted). 

29. To decide Qwest’s motion, the Supreme Court has made clear that the ALJ can considering information outside of the Complaint, including the Response:

If the motion is a factual attack on the jurisdictional allegations of the complaint, such as the timeliness of the notice involved in this case, the trial court may receive any competent evidence pertaining to the motion. See 2A James W. Moore & Jo Desha Lucas, Moore's Federal Practice P 12.07[2.-1] at 12-47 (2d ed. 1992).  Fed. R. Civ. P. 12(b)(1) differs from Rule 12(b)(6) (motion to dismiss for failure to state a claim) because a trial court may consider evidence pursuant to Fed. R. Civ. P. 12(b)(1) without converting the motion to a summary judgment motion as it would be required to do if it considered matters outside the pleadings under a Fed. R. Civ. P. 12(b)(6) motion.

Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993)

30. Under C.R.C.P. 12(b)(1), the plaintiff has the burden of proving subject matter jurisdiction. C.R.C.P. 12(b)(1) also allows the trier of fact to make appropriate factual findings, rather than accepting all facts alleged by the non-moving party as true, as would be the case under C.R.C.P. 12(b)(5).  Medina v. State, 35 P.3d 443, 452 (Colo. 2001)

31. The Supreme Court favorably cited 2 James Wm. Moore, Moore's Federal Practice § 12.30[4] (3d ed. 1997) discussing the Federal rule:  

’when a court reviews a complaint under a factual attack, the allegations have no presumptive truthfulness, and the court that must weigh the evidence has discretion to allow affidavits, documents, and even a limited evidentiary hearing to resolve disputed jurisdictional facts’). Thus, whereas Rule 12(b)(5) constrains the court by requiring it to take the plaintiff's allegations as true and draw all inferences in the plaintiff's favor, Rule 12(b)(1) permits the court ‘to weigh the evidence and satisfy itself as to the existence of its power to hear the case.’ 

Id. citing and quoting Trinity Broadcasting, 848 P.2d at 925 and 2 James Wm. Moore, Moore's Federal Practice § 12.30[4] (3d ed. 1997). 

32. The "filed tariff doctrine" prohibits a regulated entity …from charging rates for its services different from the rates filed with the regulatory authority.”  U S West Communs. v. City of Longmont, 948 P.2d 509, 516 (Colo. 1997) (citations omitted).

33. Adams County E-911 and Qwest dispute the application of the tariff, and resulting impacts, to two alternative courses of action facing Adams County E-911:  Continuing to have two PSAPs or reduce the number to one PSAP in the County.  Qwest argues that until one of the two alternatives has been implemented, the resulting rate impacts are not ripe for Commission review.  In reply, Adams County E-911 asserts that the decision between the two alternatives cannot be made (unless at its own risk) until resolution of the disputed tariff issue.

34. Qwest correctly points out that resolution of the dispute may result in maintaining the status quo of services provided.  However, in the judicial application, Adams County E-911 points to the Supreme Court’s statement that a “court may find a conflict is ripe for judicial review even in the context of uncertain future facts so long as there is no uncertainty regarding the facts relevant to the dispute and no pending actions that might resolve the issue prior to the court's determination.”  Stell v. Boulder County Dep't of Soc. Servs., 92 P.3d 910, 915 (Colo. 2004).

35. The ALJ finds the predicament of Adams County E-911 to be analogous to the owner of the disputed garage in Pennsylvania referenced above.  See 1995 Pa. PUC LEXIS 179.  Regardless of the resolution of this dispute, emergency services will continue to be provided in Adams County.  Adams County E-911 asserts that resolution of this dispute is a lynchpin issue in the determination of whether the manner that service is provided in Adams County will change and what the associated cost will be. It would be a substantial endeavor to reduce the number of PSAPs in Adams County from two to one as there appears to be significant constraints on time and resources.  In addition, the ALJ has no information as to the revocability of such actions.

36. Under Qwest’s theory of the case, the dispute over the tariff language presumably would not be ripe for consideration until there is only one PSAP in Adams County and corresponding changes in service had been made.

37. The ALJ adopts the rationale of the Pennsylvania Commission.  To the extent applicable in administrative proceedings, the ripeness doctrine should not be so stringently construed as to require elimination of the second PSAP in Adams County in the hope that Adams County E-911’s application of the tariff prevails in a subsequent legal proceeding.  Adams County E-911 should not be required to incur substantial expense and liability exposure before the existing dispute can be resolved.  Under the facts presented, the ALJ is convinced that the facts relevant to the dispute are sufficiently certain that little danger exists of the Commission rendering an advisory opinion on a hypothetical question, which may never come to pass.  While the Commission’s resolution may not ultimately change the manner in which the service is provided, it will resolve the parties’ dispute as to the applicability of the tariff and allow Adams County E-911 to make prudent decisions in carrying out its responsibilities.  Accordingly, the rationale for application of the doctrine of ripeness does not exist here.  The dispute is ripe as an integral part of the Adams County E-911’s decision making process.

II. order

A. It Is Ordered That:

1. Qwest Corporation’s (Qwest) Unopposed Motion to Dismiss Qwest Communications International, Inc., is granted.

2. Qwest’s Motion for Administrative Notice is denied as moot.

3. Qwest’s Motion to Dismiss Complaint is denied. 

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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