Before the Public Utilities Commission of the State of Colorado

Decision No. R06-0226-I
Docket No. 04A-592R

R06-0226-IDecision No. R06-0226-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

04A-592RDOCKET NO. 04A-592R
in the matter of the application of crystal valley metropoitan district no. 1, for authority to construct a new grade separation at the crossing of the union pacific railroad track at crystal valley parkway over plum creek, douglas county, colorado.

interim order of
administrative law judge
william j. fritzel
denying motion to set aside
interim order no. r05-1486-i;
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Mailed Date:  March 9, 2006

I. statement

1. A status conference was held on January 25, 2006 in the captioned application.  Counsel for Crystal Valley Metropolitan District No. 1 (Applicant); the Union Pacific Railroad Company (Union Pacific); and Staff of the Colorado Public Utilities Commission (Staff) appeared at the conference.  

2. At the status conference, Applicant expressed concern that Union Pacific had not submitted a final construction and maintenance agreement.  Applicant requested that the Commission order Union Pacific, by a time certain, to file the agreement.  Union Pacific agreed to provide the construction and maintenance agreement to Applicant on or before February 8, 2006, or to file a report to the Commission as to why the agreement had not been submitted to Applicant on the above date.

3. In addition, oral rulings were entered on pending motions, denying the motion of Union Pacific to set aside, modify, or stay Interim Order No. R05-1486-I that denied the motion of Union Pacific to strike the rebuttal testimony of Thomas Melton; and denying the motion of Union Pacific for summary judgment.

4. On February 7, 2006, Applicant filed a request for the Commission to take administrative notice of the application of Union Pacific in Docket No. 05A-066R.  No response to the motion was filed.  The request will be granted.

5. On February 9, 2006, Union Pacific filed a Motion to Substitute Exhibit No. 24 admitted into evidence at the hearing on the merits of the application on February 2 and 3, 2006.  Exhibit No. 24 submitted at the hearing contained only every other page of the “Costs of Highway Crashes, Final Report”.  No response to the motion was filed.  The motion to substitute Exhibit No. 24 offered at the hearing on the merits with the complete copy of the document noted above will be granted.

6. On February 9, 2006, Union Pacific filed a Motion to Submit Partial Deposition of Tom Melton. Union Pacific orally moved at the hearing to submit the deposition of Tom Melton taken on December 16, 2005, rather than having him present the testimony at the hearing concerning issues surrounding differences between Mr. Melton’s theoretical cost estimate included as part of his direct testimony, and his theoretical cost estimate included as part of the rebuttal testimony.  The request was conditionally granted at the hearing, provided that Applicant did not object.  Union Pacific states in its motion that Applicant has reviewed the deposition and has no objection to its inclusion in evidence of page 7, line 22 to the end of the deposition.  The Motion to Submit Partial Deposition of Tom Melton will be granted.

7. On March 1, 2006, Applicant filed a Motion to File a Response to Staff’s Statement of Position filed on February 28, 2006.  On the same date, Applicant also filed its Response to Staff’s Statement of Position.

8. On March 3, 2006, Staff filed a Response in Opposition to Applicant’s motion.

9. On March 3, 2006, Union Pacific filed a Motion for Leave to File a Responsive Pleading to Applicant’s Response to Staff’s Statement of Position. On the same date, Union Pacific filed a response to Applicant’s response to Staff’s statement of position.

10. The motion of Applicant to file a response to Staff’s Statement of Position will be denied.  At the conclusion of the hearing on the merits, all parties including Applicant agreed to submit simultaneous statements of position.  Staff is a party to this action and is entitled to file a statement of position in this case.

II. ORDER

A. It Is Ordered That:

1. The motion of Union Pacific Railroad Company to set aside, modify, or stay Interim Order No. R05-1486-I is denied.

2. The motion of Union Pacific Railroad Company for summary judgment is denied.

3. The motion of Crystal Valley Metropolitan District No. 1 for the Commission to take administrative notice of the application of The Union Pacific Railroad Company in Docket No. 05A-066R is granted.

4. The motion of the Union Pacific Railroad Company to substitute Hearings Exhibit No. 24, “the Cost of Highway Crashes, Final Report”, for a complete copy is granted.

5. The motion of the Union Pacific Railroad Company to file the partial deposition of Tom Melton taken on December 16, 2005, on page 7, line 22 through the end of the deposition is granted.

6. The motion of Crystal Valley Metropolitan District No. 1 to file a response to Staff of the Colorado Public Utilities Commission’s Statement of Position is denied.

7. The motion of Union Pacific for Leave to File a Responsive Pleading to Applicant’s Response to Staff’s Statement of Position is denied.   

This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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