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I. statement
1. On September 30, 2004, Qwest Corporation (Qwest) filed a Petition for Arbitration of an Interconnection Agreement with Union Telephone Company, doing business as Union Cellular.  Union Telephone Company (Union), filed its Response to Petition for Arbitration.  Qwest and Union are the only parties to this proceeding.  The parties have extended the time for Commission decision in this matter.  Decision No. R05-0852-I.  

By Minute Order the Commission referred the matter to an Administrative Law Judge (ALJ) for hearing.  The Commission found that it will render an initial decision in this matter.  

Hearing in this proceeding was held in December, 2005.  On February 10, 2006, Qwest and Union each filed its Statement of Position.  No responses were filed.  

2. As pertinent here, Qwest is the Incumbent Local Exchange Carrier (ILEC) in the area in Colorado in which it provides telecommunications services.   Union is an ILEC in the areas in Wyoming and Colorado in which it provides telecommunications services.  According to the testimony presented at the hearing, Union directly operates its federally-issued Commercial Mobile Radio Service (CMRS) license and has neither a separate corporate entity nor a trade name (or other legally-recognized separate designation) under which it operates as a CMRS provider.  The Agreement Being Negotiated (ABN) provides:  "Services provided by Qwest to Union under this Agreement are provided pursuant to Union's role as a CMRS provider of two way traffic."  Hearing Exhibit No. 3 at § 1.1.  The parties have agreed to the quoted language.  

3. The ALJ has reviewed the record, the Statements of Position, and the pertinent law.  The ALJ has determined that further legal argument is likely to prove useful to the Commission as it considers this matter.  Accordingly, the parties will be ordered to file, on or before March 31, 2006, legal briefs (in the form of Supplemental Statements of Position) which address the following issues or questions:  


(a)
Under what authority (if any) is Qwest, an ILEC, seeking arbitration of an Interconnection Agreement (ICA) with Union?  


(b)
By filing the arbitration request in this case, is Qwest, an ILEC, seeking arbitration with Union, an ILEC, for the exchange of wireless traffic which originates or terminates on Union's wireless system?  If so, what is the authority to do so?  If not, why not; and what is the authority?  


(c)
By filing the arbitration request in this case, is Qwest, an ILEC, seeking arbitration with Union, a wireless provider, for the exchange of wireless traffic which originates or terminates on Union's wireless system?  If so, what is the authority to do so?  If not, why not; and what is the authority?  


(d)
By filing the arbitration request in this case, is Qwest, an ILEC, seeking arbitration with Union, a telecommunications provider in a capacity other than ILEC or wireless provider, for the exchange of wireless traffic which originates or terminates on Union's wireless system?  If so, what is that capacity, and what is the authority to do so?  If not, why not; and what is the authority?  


(e)
When Union provides service to its customers in Wyoming and Colorado pursuant to its FCC-issued wireless license, is it acting as an ILEC?  If it is, in what specific geographic areas, as pertinent to this proceeding, is it providing service as an ILEC?  If it is providing service as an ILEC, then in what way (if any) does Union's providing service as an ILEC impact the issues in this proceeding?  


(f)
When Union provides service to its customers in Wyoming and Colorado pursuant to its FCC-issued wireless license, is it providing service as a Competitive Local Exchange Carrier (CLEC)?  If it is, in what specific geographic areas, as pertinent to this proceeding, is it providing service as a CLEC?  If it is providing service as a CLEC, then in what way (if any) does Union's providing service as a CLEC impact the issues in this proceeding?  


(g)
Considering that Union is the responding party in this arbitration, is Union's status (i.e., whether it provides service as an ILEC or as a CLEC) relevant or material?  If it is, why and in what way; and what is the legal authority?  If it is not, why not; and what is the legal authority?  


(h)
As an ILEC, what are Union's legal obligations and responsibilities (if any) with respect to interconnection with Qwest?  Specify the source(s) of each obligation or responsibility you list.  Do the listed obligations and responsibilities change depending on whether the traffic to be exchanged is wireline or wireless?  If they do, in what way do the obligations and responsibilities change; and what is the authority for that change?  If they do not, why not; and what is the authority?  Do the listed obligations and responsibilities depend on which party (i.e., Union or Qwest) requests the interconnection?  If they do, why; and what is the authority?  If they do not, why not; and what is the authority?  


(i)
As a wireless provider, what are Union's legal obligations and responsibilities (if any) with respect to interconnection with Qwest?  Specify the source(s) of each obligation or responsibility you list.  Do the listed obligations and responsibilities change depending on whether the traffic to be exchanged is wireline or wireless?  If they do, in what way do the obligations and responsibilities change; and what is the authority for that change?  If they do not, why not; and what is the authority?  Do the listed obligations and responsibilities depend on which party (i.e., Union or Qwest) requests the interconnection?  If they do, why; and what is the authority?  If they do not, why not; and what is the authority?  


(j)
"Services provided by Qwest to Union under this Agreement are provided pursuant to Union's role as a CMRS provider of two way traffic."  Hearing Exhibit No. 3 at § 1.1.  Qwest and Union have agreed to this language.  What is the legal authority which permits an ICA to be limited to the exchange of one type of traffic where, as here, at least one of the parties provides wireline, wireless, and both intra-LATA and inter-LATA long-distance telecommunications services?  If there is no legal authority, what is the rationale for this limitation?  


(k)
In this proceeding, does the rural exemption found at 47 U.S.C. § 251(f) impact this proceeding?  If there is an impact, what is the impact; and what is the authority?  If there is no impact, why not; and what is the authority?  


(l)
Union states:  "At this time, the LATA restriction is not necessary as the [Federal Communications Commission (FCC)] has relieved Qwest of the LATA restriction in Colorado and other regional states."  Union Statement of Position at 6.  Please explain your understanding of this statement.  What is the relevance (if any) and the significance (if any) in this proceeding of the referenced "relief" granted by the FCC?  What is the citation to the FCC rule, order, or decision which granted the referenced "relief"?  


(m)
Is there legal significance attached to the use of the Type I and Type II interconnection labels?  If there is, what is the legal significance; and what is its source?  If there is not, why not; and what is the authority?  If there is no legal significance, why is it necessary to use the Type I Interconnection and Type II interconnection labels in the ICA?  


(n)
Assume that the Commission decides to delete from the ABN all reference to Type I and Type II interconnection.  What would be the practical impact and implications of that decision?  Is it possible to craft an ICA which does not use the Type I and Type II labels but which nonetheless sets out each party's obligations and responsibilities?  If it is, why is it important to use the labels?  


(o)
Is an ICA necessary for the direct exchange of wireless traffic?  If so, why; and what is the authority?  If not, why not; and what is the authority?  In the absence of an ICA, what legal vehicle could the parties use to effectuate such direct exchange?  


(p)
What is the current status of the appeal which Union represented was taken of the May 11, 2004 decision of the United States District Court for the District of Wyoming entered in Case No. 02-CV-209-D?  

4. The legal briefs should include legal authority, both federal and state, on these questions and issues.  If a particular issue is a matter of first impression (that is, there is neither federal nor state authority on the matter), this should be noted specifically in the legal briefs.  

II. ORDER  
A. It Is Ordered That:  
1. Each party shall file, on or before March 31, 2006, a Supplemental Statement of Position which addresses the issues and questions set out above.  

2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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