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I. STATEMENT

1. This matter comes to the Commission for consideration of Advice Letter No. 27 filed by Colorado Natural Gas, Inc. (CNG or the Company) on August 31, 2005 and the related settlement agreement filed by the Parties in this proceeding on February 1, 2006 (Settlement, attached as Appendix A).  The Settlement is comprehensive in nature and resolves all matters for purposes of this docket.  

2. On August 31, 2005, CNG filed Advice Letter No. 27, and accompanying tariff sheets, along with pre-filed testimony in support of the Advice Letter.  The purpose of the filing is to increase CNG’s revenue requirements for its Bailey and Cripple Creek service areas, and to revise the distribution charge portion of CNG’s base rates, which will replace the currently effective distribution charge portion of base rates.  The CNG proposed Service and Facility Charges for residential and commercial customer classes will remain at their current levels and the increase will only affect the Distribution Charge.

3. The Company’s filing represents the Company’s first rate case since it received its initial Certificate of Public Convenience and Necessity (CPCN) from the Commission in 1997 in Docket No. 96A-107G.  In that proceeding, the Commission also adopted CNG’s initial rates and charges
 as well as its terms and conditions for service to customers in the Bailey and Cripple Creek service areas.  The Commission also established 15 percent and 12.26 percent, respectively, as CNG’s authorized rates of return on equity and rate base.  In this rate case filing, CNG states that annual revenues at CNG’s initial rates (which remain in effect today) generated approximately $3.3 million in revenue in the 12-month test year period ending March 31, 2005.
  This level of annual revenues translates to a return on equity for its Bailey and Cripple Creek service areas of 1.8 percent and 3.20 percent, respectively, and a return on rate base for its Bailey and Cripple Creek areas at current rates of 3.55 percent and 4.05 percent, respectively.
  

4. As part of the Settlement, the Parties herein agreed upon a jurisdictional revenue requirement of $4,104,000 based upon the test year of 12 months ended March 31, 2005.  

II. PROCEDURAL HISTORY AND BACKGROUND
5. On August 31, 2005, CNG filed Advice Letter No. 27 and accompanying tariff sheets
, proposing to implement revised base rates
 for its gas sales services for its Bailey and Cripple Creek service areas, to be effective October 1, 2005.  This filing represents the Company’s first rate case, since it received its initial CPCN from the Commission in 1997 in Docket No. 96A-107G.

6. By this filing, the Company did not propose to change its currently effective rates for its Conifer service area.  By Decision No. R03-1453 in Docket No. 03A-326G (mailed date of December 29, 2004), the Commission issued CNG a CPCN to construct and operate a natural gas distribution system and to provide natural gas and delivery service in the Conifer service area.  Although rates in the Conifer service area were initially based upon rates in the Bailey service area, the Commission required CNG to notify prospective customers that the interrelationship of rates may not remain the same.  See Attachment to Decision No. R03-1453 at ¶14.  Based upon the stipulation approved by Decision No. R03-1453, Conifer is to be built without subsidy from the Bailey or Cripple Creek systems; however, this system is not yet completed and continues to demonstrate substantial growth.  As a result, Conifer was excluded from this rate case filing.  The combination of rates for the separate Bailey and Conifer service areas was deferred in Docket No. 03A-326G and it is deferred in this docket.  CNG currently anticipates that the Conifer system will be sufficiently constructed and operating to capture test-year data for the next rate case agreed to be filed no later than six months after the close of a test year ending March 31, 2008.  

7. The Company also does not propose to change its currently effective rates for gas transportation service in either the Bailey or Cripple Creek service areas.  Initially, it should be noted that the Company has no transportation service customers in the Conifer service area.  Due to competitive pricing pressure, existing transportation pricing is based upon negotiated discounts from fully cost-based rates (i.e., propane as an alternative fuel).  Several public comments raised concerns regarding pricing for transportation service and the corresponding impact upon other classes.  

8. CNG testified that negotiated transportation rates in effect for the few transportation customers clearly exceed the incremental costs to serve the customers.  Competitive pressures keep existing negotiated transportation rates below the highest allowed rate, and above the lowest allowable rates.  No party argues that rates are substantially below levels that competitive pressures allow.  Therefore, it is unlikely that inclusion of transportation rates in this case would have any material affect on the rates proposed by the parties.  Further, all customer classes benefit from retaining transportation customers at appropriately discounted rates.  Therefore, the proposed exclusion of transportation rate analysis is reasonable in this instance.

9. On September 29, 2005, the Commission adopted Decision No. C05-1185 (as corrected by Errata Notice, Decision No. C05‑1185-E) wherein the Commission suspended the effective date of the tariffs filed with Advice Letter No. 27 for 120 days, or until January 29, 2006.  Decision No. C05-1185 also prescribed a date for interventions by interested persons, referred the matter to an Administrative Law Judge (ALJ) for action, and set the matter for hearing on January 19, 2006.  

10. On October 27, 2005, Staff of the Commission (Staff) filed its Intervention of Right, Entry of Appearance, Notice Pursuant to Rules 9(d) and 24(a)(1) and request for hearing in this matter.  On October 31, 2005, the Office of Consumer Counsel (OCC) filed its Intervention of Right and Entry of Appearance.  No other person or entity filed to intervene in this proceeding.

11. On November 8, 2005, Decision No. R05-1333-I was mailed, by which Decision ALJ G. Harris Adams set a pre-hearing conference for December 1, 2005.  During such conference, the Parties offered an agreed-upon procedural schedule governing this proceeding for consideration.  By Decision No. R05-1494-I, mailed on December 22, 2005, the Parties’ proposed procedural schedule was adopted, which schedule included, among other things, hearings in the matter on February 9 and 10, 2006, dates for the filing of answer, rebuttal, and cross-answer testimony, and the establishment of discovery and other procedures.

12. On December 29, 2005, Staff filed its Unopposed Motion to Modify Procedural Schedule and Waiver of Response Time.  As grounds for this motion, Staff cited the Parties’ efforts at reaching a global settlement of the issues in this case.  Staff’s motion was granted by Decision No. R06-0003-I, mailed on January 3, 2006.  On January 13 and 20, 2006, CNG, Staff, and the OCC filed Joint Unopposed Motions to Modify Procedural Schedule and Request for Waiver of Response Time, citing continued progress toward reaching a global settlement in this matter.  By Decision Nos. R06-0040-I mailed on January 18, 2006 and R06-0081-I mailed on January 31, 2006, these motions were granted.

13. By Decision No. C06‑0029 (Mailed Date: January 17, 2006), the Commission further suspended the effective date of the tariff sheets filed on August 31, 2005 for an additional 90 days, or until April 29, 2006.  

14. On February 1, 2006, the Parties filed their Stipulation and Agreement in Resolution of Proceeding (which included S&A Attachments A through F), along with a Joint Motion to approve same.

15. On February 7, 2006, the ALJ issued Decision No. R06-0103-I setting the Parties’ Joint Motion for hearing on February 9, 2006.  Decision No. R06-0103-I also included a list of the ALJ’s questions based upon his review of the Stipulation.

16. Hearing on the Settlement commenced on February 9, 2006, during which the Parties offered testimony in support of the Settlement generally, in addition to answering the ALJ’s questions regarding the Settlement.

17. The record developed through the filed testimony and exhibits admitted into evidence and the oral testimony and exhibits received at hearing supports the ALJ’s recommended decision in this matter that the rates established by the Settlement are just and reasonable, and that approval of the Settlement is in the public interest.  Thus, the ALJ issues this Recommended Decision approving the Settlement. 

III. FINDINGS AND CONCLUSIONS
A. Revenue Requirement

18. Annual revenues at CNG’s initial rates (which remain in effect today) as approved by the Commission in Decision No. C97-223, issued in Docket No 96A-107G generated approximately $3.3 million in revenue in the 12--month test year period ending March 31, 2005.  The Parties herein have agreed upon a settled revenue requirement of $4,104,000 based upon the test year of 12 months ended March 31, 2005, resulting in an increase in jurisdictional base rate revenues of approximately $800,000, or 24 percent.  This revenue requirement is 18 percent below the Company’s original filing of $5.0 million (excluding Conifer) and approximately $500,000, or 11 percent below the jurisdictional base rate revenues projected from the settled (full) maximum authorized return on equity of 12 percent and overall return on rate base of 7.92 percent.  While the rates approved hereby are designed to recover the costs of service, the Company agreed to implement rates that are less than those necessary to recover the full cost of service based on the maximum return on investment agreed to in the Settlement, due to competitive pressures.  

19. The Parties’ specific resolution of disputed issues concerning revenue requirements are discussed in more detail below, however, a numeric summary of the agreed upon resolution of the various issues and their corresponding effect on the revenue requirement is set forth in S&A Attachment B.  For the purpose of determining revenue requirements, the Parties have agreed that to the extent an issue is not specifically addressed in the Settlement or detailed in the supporting revenue requirement study in S&A Attachment A, the Company shall implement the Company’s proposal as to that issue, as reflected in the Company’s August 31, 2005 filing. 

20. The ALJ finds that the Parties have reached a just and reasonable resolution of their disagreements regarding CNG’s revenue requirement. 

B. Rate of Return on Equity

21. CNG is authorized a return on equity of 15 percent by Decision No. C97-223.  According to the Company, in actuality, at existing rates, CNG’s return on equity for its Bailey and Cripple Creek service areas are 1.8 percent and 3.20 percent, respectively.  CNG’s authorized return on rate base pursuant to Decision No. C97-223 is 12.26 percent.  According to data of the Company, CNG’s return on rate base for its Bailey and Cripple Creek areas at current rates are 3.55 percent and 4.05 percent, respectively, and hence, the Company will not earn its authorized rates of return for its Bailey and Cripple Creek service areas.  CNG witness Anderson presented prefiled testimony in support of CNG’s proposal to continue the currently authorized rate of return on equity (ROE) of 15 percent.  

22. Staff and the OCC challenged the validity of continuing such a percentage, arguing instead that a return on equity percentage in the range of 8.5 percent to 10.5 percent was more appropriate.

23. For purposes of settlement, the Parties agree that a fair and reasonable ROE for the Company is 12.0 percent because the Parties recognize and acknowledge that CNG is a growth company with significant capital expenditure requirements during the test year and a continuing need to attract additional equity investment.  The Parties also acknowledge that CNG’s capital structure is heavily weighted toward debt, which potentially poses a higher risk on the Company and its ratepayers.  

24. The Settlement provides that during the course of the next three years, CNG will continue to take steps to increase its equity percentage of capitalization.  The Parties recognize, however, that CNG’s ability to achieve such an increase will be a function of the capital markets’ willingness to support such an objective.  In this regard, CNG notes that it currently has authorization to issue approximately $12 million of securities pursuant to the terms of a shelf registration approved by the Commission in Docket No. 04A-024SG.  CNG commits that it will use this authorization as an integral part of its efforts to increase its equity capitalization.

25. The ALJ finds that the Parties have reached a just and reasonable resolution of their disagreements regarding CNG’s authorized ROE for purposes of determining rates in this proceeding.

C. Cost of Debt

26. CNG witness Taylor presented prefiled testimony regarding the Company’s cost of capital analysis, which incorporated CNG’s weighted average cost of debt as of March 31, 2005.  

27. Staff and the OCC raised a concern that CNG’s debt issuance costs are more properly reflected in the cost of debt instead of being included in rate base, as the Company’s filing proposed.

28. The Settlement reflects the Parties’ agreement that an updated actual cost of debt of 5.75 percent shall be used to determine the weighted average cost of capital.  This includes 0.25 percent of imputed interest expense associated with certain debt issuance costs which the Parties have agreed will be removed from rate base and included in the cost of debt calculation.  

29. The ALJ finds the Parties’ resolution of CNG’s cost of debt for purposes of determining rates in this proceeding to be just and reasonable.

D. Capital Structure and Return on Rate Base

30. CNG witness Taylor presented prefiled testimony regarding CNG’s actual capital structure as of March 31, 2005 of 65.27 percent debt and 34.73 percent equity that was used to develop CNG’s proposed revenue requirement.  

31. Staff and the OCC raised certain concerns regarding CNG’s relatively high debt-to-equity ratio and recommended instead that a hypothetical capital structure be used to develop rates on CNG’s system.

32. For purposes of settlement, the Parties have agreed to use the Company’s actual capital structure as of March 31, 2005 of 65.27 percent debt and 34.73 percent equity.  The Parties agreed upon return on equity percentage, combined with the agreed upon cost of debt and capital structure, yields an authorized return on rate base of 7.92 percent.  As discussed in, and subject to the provisions of Section II.A.1 of the Settlement, CNG agrees to migrate its capital structure to one that includes a higher equity percentage prior to CNG’s next rate case filing.  While the Parties have not agreed on a specific capital structure to be attained prior to CNG’s next rate case filing, the Parties believe as a general principle that a reasonable debt to equity ratio for CNG to utilize as a target is a 60 percent debt to 40 percent equity ratio at the time of its next rate case filing.  Although the Parties have not placed any specific restrictions on CNG regarding the migration of its capital structure toward a higher equity percentage, the Parties acknowledge in the Settlement that there are alternative methods that could theoretically bring about a migration to the referenced target level.  Notwithstanding the Parties’ agreement to these general principles, the Parties have further agreed that nothing in the Settlement shall limit CNG’s ability to initiate a rate case proceeding at any time, regardless of whether it has been successful in its effort to migrate its capital structure to one that includes a higher equity percentage.

33. The ALJ finds the Parties’ agreements regarding the appropriate capital structure and return on rate base in this proceeding to be a just and reasonable resolution of their disagreements.

E. Rate Base

34. CNG witness Taylor’s prefiled testimony and related workpapers discuss the Company’s utilization of year-end rate base in its filing.  In addition, the Company’s filing includes in its rate base calculation the unamortized portion of $800,000 in what the Parties refer to as “start-up” costs, as well as $1.7 million in unamortized costs associated with the issuance of bonds which form the basis of CNG’s debt capitalization.  

35. Staff and the OCC opposed the use of year-end rate base, arguing instead that average rate base was the more appropriate measure.  In addition, Staff and the OCC recommended the removal of the start-up and bond issuance costs from rate base.  Finally, Staff and the OCC recommended that CNG allocate plant items in accounts 391 through 399 to CNG’s Conifer and Cripple Creek service areas and away from its Bailey service area based on relative Operations and Maintenance expenses.

36. The Settlement reflects the Parties’ agreement regarding rate base as follows:  a) Year-end rate base method is employed for purposes of determining the revenue requirement in this case.  However, Staff and the OCC specifically reserve the right in any future CNG rate case proceeding to argue that the average rate base method should be used to calculate rate base in such a future proceeding.  b) Settled rate base includes the unamortized portion of one-half of the referenced start-up costs (or, in this case, $318,000) in rate base.  c) The referenced bond issuance costs (in the amount of $1.7 million) shall be removed from rate base.  There shall be a corresponding increase in the cost of debt to cover such costs.  d) The allocation of certain plant from Bailey to Conifer and Cripple Creek shall be as proposed by Staff and the OCC and reflected in Settlement Adjustment #2.

37. The ALJ finds the Parties’ agreement regarding the appropriate level of rate base to be a just and reasonable resolution of their disagreements.

F. American Gas Association Dues

38. The Company is a member of the American Gas Association (AGA) and in conjunction therewith, pays dues to the AGA.  A portion of such dues includes dues associated with the AGA’s government relations and media communications activities.  

39. The Staff and the OCC take the position that the portion of such dues relating to the AGA’s government relations and media communications activities should be removed as a recoverable expense of the Company.

40. The Settlement reflects the Parties’ agreement that in future rate case proceedings, the allowance for AGA dues should be adjusted to exclude the amounts related to AGA’s governmental relations and media communications (excluding environmental communications) activities.  

41. The ALJ finds this to be a just and reasonable resolution of the Parties’ disagreements regarding this issue.

G. Corporate Level Allocation

42. CNG’s filing included costs associated with certain activities of CNG’s parent, CNG Holdings, Inc. (CNG Holdings).  CNG’s method of allocation was to assign all of CNG Holdings’ costs to its subsidiaries. 

43. Staff and the OCC took the position that a portion of the costs of CNG Holdings should be retained at the holding company level to reflect costs associated with corporate governance at the holding company level.

44. For the purpose of settlement, the Parties have agreed that 15 percent of certain CNG Holdings corporate officer salaries and benefits shall be retained at the CNG Holdings, Inc. level and not allocated to CNG.  The Parties have further agreed that the remaining 85 percent of such officer salaries and associated benefits will be allocated to each of the CNG Holdings subsidiaries
 based on relative net revenues (net of cost of gas).  The Parties have also agreed that CNG shall in its next Phase I rate case filing, utilize what the Parties refer to as the Distrigas formula for allocating relevant expenses which utilizes three allocation factors, i.e., net revenues, direct labor expenses, and capital investments,
 to the extent that no single factor of the three factors equals zero.  Otherwise, CNG will use the relative net revenue approach as applied in this case in its next rate case filing.  Notwithstanding the language in the Settlement on this point, during hearing, Messrs. Johnston, Loe, and Kwan each testified that they do not expect that any single factor of the three factors will equal zero.  Although the formula for the allocation has been agreed to, at hearing, the Parties did not fully agree to the application of the phrase “no single factor of the three factors equals zero” to hypothetical situations.  The parties are effectively deferring interpretation of this phrase, in the unlikely event that it applies in the future.  The ALJ does not believe resolution of this issue is necessary in order to find the settlement to be just and reasonable and in the public interest.  

45. All parties testified that approval of the Settlement does not conflict with Paragraphs 13 through 16 of the Stipulation and Agreement approved in Docket No. 05A-225G by Commission Decision No. R05-1109 (Appendix A to Decision No. R05-1109 with a mailed date of September 14, 2005).
  However, the ALJ remains concerned that operation of the Settlement could conflict with the Commission’s prior order.  The parties having specifically not intended to modify the prior stipulation or the Commission’s prior decision, the Settlement will be approved subject to the Commission’s decision in Docket No. 05A-225G.  Thus, should unintended consequences of this stipulation conflict with the Commission’s prior decision, the decision in Docket No. 05A-225G shall prevail.  Subordinating this provision of the Settlement does not affect the Parties’ intent because they do not believe the two provisions can conflict.  

46. Accordingly, the ALJ finds the Parties’ resolution of their differences regarding corporate level allocation to be just and reasonable.

H. Weather Normalization

47. In its August 31, 2005 filing, CNG proposed weather normalized sales volumes wherein test period unadjusted sales volumes were adjusted by the normalization factor resulting from the use of the 30-year actual period 1975 through 2004.  

Staff and the OCC recommended instead that weather normalization factors be calculated using National Oceanic and Atmospheric Administration (NOAA) monthly normals for the period 1971 through 2000. 

48. The Settlement reflects the Parties’ agreement that CNG utilize the weather normalization adjustment agreed to by the parties in the settlement of Public Service Company of Colorado’s most recent natural gas rate case filing in Docket No. 05S-264G.  Specifically, the adjustment is calculated by first averaging 30 years of actual annual heating degree days for the period 1971 through 2000.  The actual 30-year average for the period 1975 through 2004 is then calculated.
  Next, the ratio of the 1975 through 2004 30-year average to the 1971 through 2000 30-year average is multiplied by the 1971 through 2000 NOAA 30-year Normal.  This result is then divided by the actual test-year heating degree days to derive the weather normalization factor.  Test year temperature-sensitive sales volumes for the residential and commercial classes are then multiplied by the weather normalization factor.  The adjusted sales volume is then added to the non-temperature-sensitive sales volume to calculate test year weather normalized sales volume.  The test year weather normalized sales volume is used in both the test year adjusted revenue calculation and in the derivation of new commodity rates pursuant to the test year revenue requirements.

49. The ALJ finds that the Parties’ agreements regarding weather normalization in this case regarding are just and reasonable.

I. Advertising Costs

50. The Company incurs certain costs associated with its advertising activities.  

51. Staff and the OCC take the position advertising expenses not related to safety should not be included as a recoverable expense of the Company.

52. The Parties have agreed that in future rate case proceedings, CNG shall remove advertising costs not related to safety as an expense item included in the proposed revenue requirement.  The ALJ finds this to be a just and reasonable resolution of this issue.

J. Amortization of Rate Case Expenses

53. The Company’s filing did not include a proposal regarding recovery of the costs that CNG incurred in preparing and prosecuting this rate case.  While CNG does not propose to include such costs in the Settlement revenue requirement agreed to by the Parties in the Settlement, the Parties nevertheless agree that for accounting purposes only, including, for example, in the preparation of its annual report for the Commission, CNG may amortize its rate case expenses associated with this proceeding over a three year period from the effective date of rates resulting from this Settlement.  The Parties have further agreed that within 30 days following the effective date of a Commission order approving the Settlement, the Company shall file its itemized rate case expenses with the Commission.  Staff and the OCC shall then have 60 days to resolve any disputes with the Company if Staff and the OCC consider any of the amounts to be unreasonable.  The Parties testified during hearing that, to the extent a dispute arises regarding the reasonableness of such rate case expenses, that dispute will be taken up in the Company’s next rate case proceeding.

54. The ALJ finds this provision of the Settlement to be a just and reasonable resolution of the issue.

K. Schedule of Charges for Rendering Service

55. In the August 31, 2005 filing, CNG proposed changes to its Schedule of Charges for Rendering Services.  The revisions to such Schedule of Charges for Rendering Services were based on increases due to CPI since the inception of the Company’s operation.

56. Staff questioned the lack of support in changing these rates based on CPI.  

57. The Settlement reflects the Parties’ agreement that the Schedule of Charges included on Sheet 13 of S&A Attachment C, are supported by engineering, financial, or economic estimates, are reflective of updated labor and other expenses, and should be implemented by the Company.

58. The ALJ finds that the updated Schedule of Charges is just and reasonable.  

L. Agreement to Make Certain Tariff Filings

The Settlement sets forth the Parties’ agreement that CNG will make certain Advice Letter filings in order to address a variety of issues, including: (a) segregation of commodity and upstream pipeline costs from base rates
 into the Company’s Gas Cost Adjustment (GCA) mechanism; (b) periodic revision of the Company’s Fuel Reimbursement Percentage; (c) redetermination of the Company’s Back-up and On-Peak Supply charges; (d) articulation of the general factors considered by the Company when extending discounts for gas transportation service; (e) updating of the construction allowance available under the Company’s Main Extension Policy; (f) establishment of a formal process by which the Company will make periodic changes to its Btu Correction and Altitude factors to be applied to customers’ 

bills; and (g) separation of itemized gas cost-related charges from the Company’s Distribution and Service and Facilities charges.  

59. The ALJ finds the Parties’ agreement requiring CNG to make such filings to be just and reasonable.  

M. Affiliate Transactions

60. The Settlement references that CNG has undertaken a variety of transactions with related parties since its inception, which transactions include, but are not limited to, outside services and leases of office space.  

61. Staff and the OCC expressed their belief that affiliated transactions should be based on the lower of cost or market from affiliates/related parties to CNG and the higher of cost or market from CNG to affiliates/related parties.  Staff and the OCC did not, however, allege in this rate case that CNG’s transactions with related parties violated this general belief.

62. The Settlement reflects the Parties’ agreement that CNG will maintain proper records surrounding affiliate transactions to which it is a party and that the pricing terms of such transactions will comport with the Commission’s rules concerning cost assignment and allocation for gas utilities, as the same may be amended from time to time.  The Parties note that such commitments are consistent with paragraphs 13 through 16 of the Stipulation and Agreement in Docket No. 05A-225G (attached as Appendix A to Decision No. R05-1109 with a mailed date of September 14, 2005). 

63. The ALJ finds the Parties’ agreement on this issue to be just and reasonable.

N. Relationship of Wolf Creek Energy, LLC

64. The Settlement indicates that Wolf Creek Energy, LLC.
 (Wolf Creek) is engaged in the sale of gas to end use transportation customers on CNG’s Cripple Creek system.  According to the Parties, Wolf Creek delivers such gas supplies to the CNG city gate connection between CNG and Aquila, Inc., at which point the end use transportation customer takes title to such supplies and ships them over the CNG system to the applicable delivery point on CNG’s system for ultimate consumption.  CNG advised Staff and the OCC that Wolf Creek was created by necessity to satisfy the transportation requirements of the upstream interconnecting pipeline, Aquila, Inc., which requires that all Aquila transportation customers must have a meter on the Aquila system.  

65. Staff and the OCC had questions regarding potential cost allocation concerns and the jurisdictional status of Wolf Creek, whereupon CNG prepared a variety of materials designed to explain the nature of Wolf Creek’s relationship with end use transportation customers on CNG’s system.

The Settlement reflects the Parties’ agreement as follows regarding Wolf Creek: (a) CNG will work with Staff and the OCC in good faith to assist them in further understanding the operations of Wolf Creek, as well as the relationship between Wolf Creek on the one hand and the CNG end-use transportation customers on the other hand, should Staff and the OCC so request; (b) CNG shall cause Wolf Creek to seek to intervene in Aquila’s upcoming prudence review in Docket No. 04P-291G pursuant to Commission Decision No. C05-1525, in which proceeding Wolf Creek agrees that it shall raise the issue of the propriety of Aquila’s requirement

 that all transportation customers on its system must maintain a meter; (c) CNG shall remind the end-use transportation customers on CNG that Wolf Creek and CNG are not one and the same entity; (d) CNG shall enforce any Commission requirements that marketers/brokers on CNG’s system obtain an agency agreement from the end-use transportation customers authorizing such marketers/brokers to act on their behalf on gas purchases as well as nomination and balancing of transportation services; and (e) CNG shall enforce CNG’s tariff regarding nomination and balancing by end-use transportation customers.
 

O. Agreement to File Future Rate Case

66. As noted earlier, this proceeding is the first rate case proceeding by CNG since receiving its initial CPCN in Docket No. 96A-107G.  Staff and the OCC raised concerns about the length of time that might otherwise elapse between the conclusion of this proceeding and the filing of another Phase I rate case by CNG.

67. The Parties agreed that CNG shall file a rate case with the Commission upon the sooner of: (a) within 120 days after the filing of an Annual Report which demonstrates that CNG has earned a ROE for the associated year that exceeds 12.0 percent; (b) no later than six months after the close of a test year ending March 31, 2008; (c) the filing by CNG to consolidate its Conifer and Bailey rate areas into a single rate area; or (d) no later than six months after the close of a CNG fiscal year in which any one of the following CNG growth rates during such fiscal year have fallen below the following percentages: (i) customer growth rate below 15 percent; (ii) capital investment growth below 10 percent; or, (iii) revenue growth below 10 percent.

68. The ALJ finds this to be a just and reasonable resolution of Staff’s and the OCC’s concerns on this issue.  

P. Conclusion

69. All parties support approval of the Settlement without modification.  The ALJ finds that the Settlement represents a just, equitable, and reasonable resolution of issues that were or could have been contested among the Parties in this proceeding.  The rates approved are significantly less than maximum rates based upon a 12 percent authorized rate of return and will be reviewed again in the next rate case agreed to be filed no later than six months after the close of a test year ending March 31, 2008.

70. The Stipulation and the settlement rates, terms, and conditions of service and the cost allocation, rate design and other methods contained in the S&A Attachments reflect compromise and were agreed to solely for purposes of settlement and do not constitute a settled practice or otherwise have precedent-setting value in any future proceedings.  

IV. ORDER
A. The Commission Orders That: 

1. Colorado Natural Gas, Inc.’s Advice Letter No. 27 is permanently suspended.

2. The Joint Unopposed Motion to Approve Stipulation and Agreement in Resolution of Proceeding and Request for Waiver of Response Time is granted.  

3. The Parties’ Stipulation and Agreement in Resolution of Proceeding filed on February 1, 2006, a copy of which is attached hereto as Appendix A is approved.  However, should the terms of the Stipulation and Agreement in Resolution of Proceeding ever conflict with the Commission’s decision approving the stipulation in Docket No. 05A-225G, the decision in Docket No. 05A-225G shall prevail.

4. The Stipulation and Agreement in Resolution of Proceeding is incorporated by reference and made an order of the Commission as if fully set forth herein.  All Parties shall comply with all terms thereof.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� Because CNG did not have any operating history, CNG’s initial rates and charges for the Bailey and Cripple Creek service areas were based on estimates.  


� The 12-month period ending March 31, 2005 coincides with CNG’s fiscal year.


� CNG initiated this rate case in order to mitigate the effects of its under-earnings situation in order to comply with the terms of the stipulation and agreement entered into among the parties in Docket No. 96A-107G.


� The Company’s filing also included supporting direct testimony and exhibits by Messrs. Earnest, Taylor, and Anderson.


� The term “base rates” as used herein are exclusive of any gas costs.  


� Exhibit Nos. 1 through 9 were admitted into evidence during the hearing.  Mr. Timothy R. Johnston, Sr. Vice-President of CNG, testified on behalf of the Company.  Mr. Jon D. Loe, Rate/Financial Analyst, testified on behalf of the OCC.  Mr. Billy Kwan, Gas Analyst, testified on behalf of Staff.


� No allocation has been made to the water operation subsidiary of CNG Holdings as it was formed in April 2005, one month after the end of the test year in this proceeding.


� Exhibit 7 is an illustration of the formula’s operation.  


� This docket approved the transfer of CNG stock to CNG Holdings.


� The Settlement also provides that for CNG’s next rate case filing, which is anticipated to be filed not later than September 2008, the second 30-year average calculation will include the test year.  For example, if CNG files a rate case using its 2008 fiscal as the test year, the second 30-year period would encompass the time frame of 1979 through 2008.  However, CNG is not precluded from proposing such other weather normalization methodology as CNG may deem appropriate in a future rate case filing.


� The segregation of commodity and upstream pipeline costs from base rates means that, prospectively, only local distribution company costs will remain in base rates, and gas costs will be in GCA.


� Wolf Creek was a subsidiary of CNG until the creation of CNG Holdings.  Wolf Creek is now a subsidiary of CNG Holdings.  


�Approval of this aspect of the Settlement only approves the Parties’ agreement.  It does not make any finding as to the facts underlying the parties’ agreement that are included in S&A Attachment F (including confidential portions).  The parties further agreed that the referenced statement is not intended to indicate or suggest that CNG has failed to so enforce said tariff in the past.
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