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I. statement

1. By Decision No. C05-1525, mailed December 30, 2005, the Commission established a prudence review proceeding for Aquila, Inc., doing business as Aquila Networks – PNG (Aquila), to review natural gas purchases for the period July 1, 2004 through June 30, 2005. The Commission also established a 30-day intervention period, scheduled a hearing for June 30, 2006, and referred the matter to an Administrative Law Judge (ALJ) for hearing.  

2. On February 3, 2006, Colorado Natural Gas, Inc. (CNG) and Wolf Creek Energy Inc. (WCE) each filed their Petition to Intervene Out of Time.  

3. CNG states that it is an operating public utility engaged in the sales, distribution and transportation of natural gas to end use customers in Colorado.  A portion of CNG’s system-supply needs is delivered to CNG over Aquila, Inc.’s pipeline facilities pursuant to the terms of Aquila’s gas transportation service rate schedules.

4. WCE states that it engages in the sale and marketing of natural gas to end use customers located on CNG’s natural gas distribution system.  WCE contracts for transportation service on the Aquila, Inc. system pursuant to the terms of Aquila’s gas transportation service rate schedules.

5. The remainder of both petitions is virtually identical.  The petitions represent that allowing late intervention will not unduly broaden the issues in this proceeding.  After acknowledging that the petition is being “filed slightly out of time,” the petitions state that the intervention deadline was missed “due to the press of business generally.”  Finally, it is argued that no prejudice will come to any party nor will any delay result from granting late intervention.

6. On February 15, 2006, Aquila filed Response and Objections to Petitions to Intervene Out of Time, objecting because the petitions were not filed timely.  Aquila first cites the unequivocal requirement of Rule 723-1-64(c)(3) that anyone filing a late-filed permissive intervention “shall state good cause for the delay” in filing.  Aquila argues that, under the circumstances of this case, no good cause was given for the untimely filing of the pending interventions.  Aquila asserts that, in this case, the stated grounds do not state good cause because Aquila will be substantially prejudiced by approval of the late interventions.  See ¶ 4 of the response.  

7. Aquila argues that substantial prejudice will result because these “interventions will greatly broaden the issues which can be lawfully raised in this proceeding under the GCA Rules and Decision No. C05-1525.”  Response at ¶ 5.  Further, it is asserted that the CNG and WCE intend to raise issues far beyond a gas prudence review proceeding.

8. As a result of additional issues purportedly expanding the scope of this docket, Aquila asserts that it will incur delay and unnecessary expense by being forced to litigate issues extraneous to a lawful prudence review proceeding.

9. The Commission has not often ruled on contested requests for late intervention.  Thus, there is little interpretation of the requirement of Rule 64(c)(3) in a litigated context.  On the one hand, the rule plainly requires a statement of “good cause.”  On the other hand, the arguments suggest that the adequacy of cause should be determined in light of the prejudice that may come to other parties as a result of granting late intervention.

10. As the proponent for an order allowing late intervention, CNG and WCE have the burden of proof on the petition.  § 40-4-105(7) C.R.S.  

11. Before addressing the merits of the intervention, the timeliness of the request must be considered.  The intervention period expired in this case on the 30th day following the mailing date of Commission Decision No. C05-1525.  The mailed date being December 30, 2005, the intervention period expired on January 30, 2006.
12. Rule 64(c)(3) of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-64(c)(3), authorizes the Commission to allow late interventions for good cause shown.  In the face of objection, the ALJ cannot find that “due to the press of business generally” states any cause at all.  In view of the absence of any reason for the failure to intervene within the intervention period, the ALJ can not proceed to the merits of the request. 

13. To allow late intervention over objection upon such a general basis effectively negates the rule and disregards the Commission imposed intervention deadline.

II. ORDER

A. It Is Ordered That:  

1. Colorado Natural Gas, Inc.’s Petition to Intervene Out of Time filed on February 3, 2006, is denied without prejudice. 

2. Wolf Creek Energy Inc.’s Petition to Intervene Out of Time filed on February 3, 2006, is denied without prejudice. 

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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