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I. STATEMENT
A. Procedural Background

1. This referral arises from a dispute between Qwest Corporation (Qwest) and the auditor hired by the Commission to conduct the 2004 audit of the Colorado Performance Assurance Plan (CPAP), NorthStar Consulting Group and Vantage Consulting, Inc. (Independent Auditor).

2. By Decision No. R06-0061-I, the Administrative Law Judge (ALJ) scheduled a prehearing conference to determine the scope and status of the issues referred for resolution and to consider appropriate procedures.  At the assigned place and time, the undersigned ALJ called the prehearing conference to order.  

3. Initially, the ALJ inquired as to the status of the confidentiality dispute.  The Independent Auditor has provided Qwest a copy of the latest draft of the 2004 audit of the CPAP, which modifies and supersedes the draft referenced in the motion filed on October 21, 2005.  While Qwest previously claimed information in the prior draft was confidential, that version of the report is no longer at issue.  Qwest acknowledged receipt of the revised report and stated that it was currently being reviewed to identify any confidential information.  Qwest initially suggested that the parties continue their efforts to narrow and/or resolve disputed issues.

4. While the ALJ encourages the parties to explore resolution of their differences, he is also mindful of the Commission’s Order that rules on the confidential treatment of material in a formal docket, 4 Code of Colorado Regulations (CCR) 723-16.3, shall apply to the resolution of the pending confidentiality dispute.  Therefore, the ALJ intends to adopt a procedural schedule that will move toward resolution, while allowing an opportunity to explore settlement among the parties.

5. In accordance with Rule 3.3.2 of the Rules Relating to the Claim of Confidentiality of Information Submitted to the Colorado Public Utilities Commission, 4 CCR 723-16, the Independent Auditor shall confer with Qwest’s counsel and revise the designation of material that Qwest claims to be confidential and that it deems to be non-confidential.  Such revision shall be filed in such a manner that will isolate the challenged material from other material claimed as confidential.  Because notice provided with the original motion is effectively obsolete, the Independent Auditor must update the notice to reflect the current status and scope of disputed information before proceeding further.   Thereafter, Qwest shall file an appropriate pleading stating the grounds upon which the challenged data is deemed to be confidential.  Finally, the Independent Auditor will be able to respond.

6. In order to expedite resolution of this matter, the parties agreed to shorten response times to seven days.  The ALJ will adopt the agreed-upon briefing schedule, as ordered below.
7. Upon filing of the referenced pleadings, or a party’s failure to file, it is anticipated that the matter will be decided without further hearing.

8. At the prehearing conference, there was discussion regarding any requirement of the Independent Auditor to execute nondisclosure agreements in accordance with the confidentiality rules.  A review of the Commission’s file indicates that the Independent Auditor executed nondisclosure agreements and filed the same on July 9, 2003.  Therefore, the discussion is moot.
9. Finally as to confidentiality, the ALJ reiterates to the parties that a claim of confidentiality constitutes a representation to the Commission that the claiming party has a reasonable and good faith belief that the subject information is, in fact, confidential under applicable law.  While confidential information should be protected, the parties should be mindful of this responsibility in asserting their claims. 
II. ORDER
A. It Is Ordered That:  

1. On or before February 17, 2006, NorthStar Consulting Group and Vantage Consulting, Inc. (Independent Auditor) shall revise its designation of material in the latest draft of the report regarding the 2004 audit of the Colorado Performance Assurance Plan that Qwest Corporation (Qwest) has claimed to be confidential, and that it deems non-confidential, in such a manner that will isolate the challenged material from other material claimed as confidential.  

2. On or before February 24, 2006, Qwest shall file an appropriate pleading stating the grounds upon which the challenged data in the revised designation is deemed to be confidential.  

3. On or before March 3, 2006, the Independent Auditor shall file its response to Qwest’s stated grounds.

4. This Order is effective immediately.  
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